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PREFACE TO THE NEW EDITION. 


Since the cuactnicnt of Act XI. of 1 SGI wliicli abolished 
tlic oflices of Hindu Law OliiocrSj a complete work on Hindu 
Law Hooks lias become indispensably neccssaiy ] foj' the 
administration of justice. 


By Section 15. Bcgulution TV. 1793, rc-cnaetodfu Benares 
and tli«»»Upper Proviueos by llegulation \’lll. <'>(' T795j 
^ and rtogulation HI. of JyO<‘b § J G, it is provided. Unit 
in ' nits regarding succession, inlicriliince, marriage, end 
caste, and all religious usages and institutions, the Hindu 
law with regard to Hindus, is to be considered ' the 
general rules by which the Jiulges are to form their deeisions. 


In all other fiiicstions the Courts of Justice arc re(piired 
to guide themselves by the principles of justice, ccpiity, and 
good conscience. Thus although in <]U('‘ tions (u'‘ Contracl, 
Iilvidence. S:c, a Court of Justice in tlic Molhssil is not humid 
to administer the oiiginal laws of the ])eopIe of llie eountr}', 
yet in the adyulic-dUou of mattevs in which tho-e laws have 
been laid down hy the Legislature as hiudiug, <|ucsiions not. 
iinfro<picnlly arise in which an examination of the provisions 
to be found in those si'stems of Jurisprudeue: on oilier suh- 
jccis, viz. Contract, Eiidcnco, &c. becomes essentially necessary 
fo arriving' at a sound ;ind correct decision. By ihe Chert cr 
cc j’stituting' the old Siipi'omo Court, in e/ises of Conlruci 
arising between parties ju'ofcssiug Hindu and 3fahoined:in 
faiths respectively, the Hindu and ]\ la homed an Laws on 
those subjects arc enjoined to bo administered, and the High 
Court ill its original jurisdiction in th^so easc' h:i', still to 
decide in accordance with ihe provisions of ihuse laws. 
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AltLougli in 1810 Mr. H. T. Colebrookc published a 
translation of that portion of the Mitdcshnrd which relates 
to the laws of Partition and Inheritance, and the portion relat- 
ing to the Administration of Justice has been subsequently 
translated and published by Sir TV. H. Maenaghteu, yet 
the want of a complete Mlidcshard is deeply felt by the legal 
profession. To supply this want partially, the Editor has 
undertaken the publication of this work, which contains the 
parts of the Miidesham already translated by Messrs. Cole- 
brooke and Macnaghten, and the Chapters on Loans, &c. 
which have been translated by the Editor himself. In 
both Mr. Colebrookc and Sir TV. II. Macnaghten's trans- 
lations, the original texts of Ydj\\yawalc\ja^ and the Com- 
mentaries of rijn^dneshwara^ the author of the MUdeshard, 
are not distinguished. This causes great inconvenience. The 
plan followed in the Sanscrit Edition of the Mlldcsftard pub- 
lished in 18^9 under the authority of the Committee of Public 
Instruction, distinguishing the original texts from the anno- 
tation of the Commentator by using dilferent types, has been 
adopt(^l in this edition. The original Mitdeshard is not divided 
into Chapters and Sections. Mr. Colebrookc, for facility of 
reference and perspicuity of arrangement divided his work 
into Chapters and Sections according to the subjects. The 
same arrangement is also adopted in this edition, with the 
view that the old references used in several Hindu Law 
treatises might also be applicable. 

The Editor believes that the present Edition of the Mildc- 
slara w'ith an Appendix containing a general Synopsis on 
Inhcrit.ancc, the important Rulings of Her Majesty’s Privy 
Connell, and those of the Sudder and High Courts of the dif- 
ferent Pj'csidencics, and a Chart of the Sapliiilas, Samdnodacag^ 
and BumlJms, who arc entitled to succeed together with their 
order of succession,, will be of materi.al service to the Bench 
and Bar and the public in general, 
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Should this work find favor with the public, it is in con- 
templation to translate and publish the other Chapters of 
the MUdcshard; so as to present to the Public the whole of 
this valuable treatise on Hindu jurisprudence in an English 

garb. 

GIHISH CHANDRA TARKALANKxVR. 

Calcutta, ") 

December, 1870. J 




PEEFA.CE BY COLEBEOOKE 


TO ms EDITION OP THE 

DAYA BIIACJA AND THE MITACSHARA. 

1810 . 

No branch of jurisprudence is more important'than the law 
of successions or inhcritauce ; as it constitutes that part'of 
any national system of laws, which is the most peculiar and 
distinct, and which is of most frcipient use and extensiv'c 
application. 

lu the law of contracts, the rule.s of decision, observed in 
the jiir’sprudonce of different countries, are in general dictated 
by reason and good sense ; and rise naturally, though not 
always obviously, from the plain maxims of equity and right. 

■ As to the criminal law, mankind arc in general agreed in 
regard to the nature of crimes : and, although some diversity 
necessarily result from the exigencies of different states of 
society, leading to considerable variation in the catalogue of 
olfenccs, and in the scale of relative guilt and oonse(jucut 
punishment , yet the fundamental principles arc unaltered, 
and may perhaps be equally traced in every known scheme 
of cxcrnplaiy and retributive justice. 

Put the rules of succession to property, being in their nature 
arbit'Mry, are in all systems of law merely conventional. Admit- 
ting even that the siieeession of the oifspring to the parent is 
so obvious as almost to present a natural and universal law ; 
yet this very first rule is so variously modified by the usages 
of different nations, that its application .at le.ast must be ac- 
knowledged to be founded on consent rather than on reason- 
ing. In the laws of one people the rights of primo- 
geniture arc established ; in those of .another the equal 
succession of all the male offspring prevails ; while the rest 
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allow tlie participation of tlie female with the male issue, 
some in equal, other in unequal proportions. Succession by 
right of representation, and the claim of descendants to in- 
herit in the order of proximity, have been respectively es- 
tablished in various nations, according to the degree of 
favour, with which they have viewed those opposite preten- 
sions. Proceeding from linear to collateral succession, the 
diversity of laws prevailing among different nations, is yet 
greater, and still more forcibly argues the arbitrariness of the 
rules. Nor is it indeed practicable to reduce the rules of 
succession as actually established in any existing body of law, 
to a general or leading principle, unless by the assumption 
of some maxim not necessarily nor naturally connected with 
the canons of inheritance. 

In proportion then, as the law of successions is arbitrary 
and irreducible to fixed and general principles, it is complex 
and intricate in its provisions ; and rc(|uircs, on the part of 
those entrusted with the administration of justice, a previous 
preparation by study ; for its rules and maxims cannot be 
right^ understood, when only hastily consulted as occasions 
arise. Those occasions arc of daily and of hourly occurrence : 
and, on this account, that branch of law should bo carefully 
and diligently studied. 

In the Hindu, jurisprudence in particular, it is the branch 
of law, which specially and almost exclusively merits the 
attention of those who arc qualifying themselves for the line 
of service in which it will become their duty to administer 
justice to our Hindu subjects, according to their own laws. 

A very ample compilation on this subject is included in the 
Digest of Hindu law, prepared by Jagantmlha under the 
directions of Sir iVllliani Jones. But copious as th.at work is, 
it does not supersede the necessity of further aid to the study 
of the Hindu law of inheritance. In the preface to the 
translation of the Digest, I hinted an opinion unfavourable to 
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llio ai'rangomcnfc of it, as it has been executed by the native 
compiler. 1 have been conlirmed in that opinion of the 
compilation, since its publication and indeed the author's 
method of discussing together the discordant opinions 
maintained by the lawyers of the several schools, without 
distinguishing in an intelligible manner which of them is the 
received doctrine of each school, but on the contrary leaving 
it uncertain whether any of the opinions stated hy him do 
ticlually prevail, or Avhieh doctrine must now he considered to 
be in force and which obsolete, xxmders his work of lit tie 
utilit y to persons conversant with the law, and of still less 
sorviee to those who are not versed in Indian jurisprudence ; 
es}>eeially to the Enijlish I’cader, for whose use, through the 
medium of translation, the work was particularly intended. 

Entertaining this opinion of it, 1 long ago undertook a 
new eonipilatiou of the law of sueecssions vdlh other collec- 
tions of liladit law, undor the sanction of the government of 
' Bemjid , for preparing lor puoileatiou a supplementary Digest 
of such parts of the law as I might consider to be most usc- 
i’ul. lis filial eomplelioii and juiblieation have been hitherto 
delayed by iniiiiirtant avoeaiions ; and it lias liceii judged 
mean time advisable to otier to the public in a detaclied 
form, a eoinplete translation of two v.orks materially connect- 
ed willi tluii eonijuliitioii. 

Tluy are llie i-laiitlartl authorities of tlic Ilnuht law of 
iulu ritanee in the sehools of licnares and lieufjal respectively ; 
and t ont^ulerahh^ adviinlai^e must ho derived to the study of 
this braiudi of law, from access to those aulbentic worhs^ in 
Avhicli the entire doelviuo of each school, with the reasons 
and ari>umcnts by which it is supported^ be seen at one 

view and in a connected shape. 

In tjonoral eoin]>ilation, whore the authorities arc fyvoatly 
multiplied, and tin- doctrines of many diUcreat schools, and 
ol numerous authors are contrasted and compared, tlio reader 
is at a loss to collect the doctrines of a particular school and 

. 0 



PREFACE. 


to follow the train of reasoning by which they are maintained. 
He is eonfoiuidcd by the perpetual conflict of discordant 
opinions and jarring deductions ; and by the frequent transi- 
tion from the positions of one sect to the principles of another. 
It may be useful then, that such a compilation should be 
preceded by the separate publication of the most approved 
works of each school. By exhibiting in an exact translation 
the text of the author with notes selected from the glosses of 
his commentators or from the works of other writers of the 
same school, a coiTCct knowledge of that part of the Hindu 
law, which is expressly treated by him, will bo made more 
easily attainable, than by trusting solely to a general com- 
pilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, 
but accurate knowledge has been thus previously obtained by 
the separate study of a complete body of doctrine. 

These considerations determined the publication of the 
present volume. It comprehends the celebrated treatise of 
Jlndla-vdJtana on successions, which is constantly cited by 
the la>vyers of Brn/jal under the emphatic title of Dd^adhd^a 
or “ inheritance f and an extract from the still more celebrat- 
ed Mifdcshard, comprising so much of this work as relates to 
inheritance. The range of its authority and influence is far 
more extensive Lhau that of Jum'ila-nifiana’s treatise ; for it is 
received in all the schools oi' Hindu law, from Benares to the 
southern extremity of the peninsula of India, as the chief 
ground-work of the doctrines which they follow, and as an 
authority from which they rarely di.'-scut. 

The works of other eminent writers have, concurrently with 
tlic Mildcskara, considerable weight in the schools of law which 
have respectively adopted them ; as the Smtill Qhandrml^ 

By JIhotla. Tills excellent treatise on judicature is of great and 

^l’n IS' ii.'irainount authorilj-, as I am. informed, in the countries occupied by the 
Jlmlu nations of Vrdeiru, Tailawya, and CarnAlii ; inhabiting the greatest part 
of the p' nimula or JJekhin, 
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in the south of India ; the Chintdmatii^ Retndcara and P'i- 
vddd-chandra^ in Mithild j the Viramiirudaya and Carnald- 
"om"}* at lieuares, and the Mciyuc*ha% amon^ the JUdura- 
\dUas ; but all ag'i’ce in generally deferring to the au- 
thority of the MitdcsJiardi in frcqiicntly appealing to its 
text, and in rarely and at the same time modestly dissenting 
Tom its doctrines on particular questions. The Bengal school 
ilone, having taken for its guide Jtmula-vdhana’ s treatise, 
vhieh is on almost every disputed point, opposite in doctrine 
;o the Mitdcsliard, has no deference for its authority. On 
this account, independently of any other considerations, it 
would have beUi necessary to admit into the present volume 
cither his treatise, or some one of the abridgments of his 
doctrine which are in use, and of which the best known and 
most approved is Raghunandana' s Ddya-taitoa, But the pre- 
ference appeared to bo decidedly duo to the treatise of 
Jimuta-vdJiana himself ; as well because he was the founder of 
this school, being the axithor of the doctrine which it has 
adopted ; as because the subjects, which he discusses, are treat- 
ed by him with eminent ability and great precision ; and for this 
farther reason, that quotations from his work, or refereAees to 
it, which must become necessary in a general compilation of 
the Hindu law of inheritance, can be but very imperfectly 
intelligible without the opportunity of consulting the whole 
text of his close reasoning and ample disquisitions. 

Having selected, for reasons which have been hero ex- 
plained, the Bdya-hJidga of J uiiuta^vdhaua and Pwa JWddcshai'd 
on inheritance, for translation and separate )>ublication, I was 


* Vivdda Chintdnianif V2/<^va7idra Clilntdmani, €ind ofelier treatises of law by 
J^dcTiespaii MUra, Vivdda Reindcard, Vyavahdra Retnacara and other com- 
pilations by Panditas employed by Chandd'sivara ; Vivdda Chandra hy Midrib 
Mtsra or rather by his aunt Lacldma or Lacsltmi Devi, 

t Viramifrodai/a^ au ample and very accurate digest by 3Iitj*a Misra, 
Vivddaddudava and other works of CamaUicara, 

J Yyavahdra Mayucha aud other treatises by R (lacanVha* 

h % 
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led in course to draw the chief part of the annotations 
necossaiy to the illustration of the text, from the commeu- 
taiics on those works. Notes have been also taken from 
original treatisesj of which likewise brief notices will be here 
given, that their authority may be appreciated. 

In the selection of notes I'rora commentaries and other 
sources, the choice of them has not been restricted to such as 
might be necessary to the cliiciclalion of the subject as it is 
exhibited in tlie English version ; but variations in tlio reading 
and iutei'pretation of the original text have been regularly 
noticed, with the view of adapting this translation to the use 
of those who may be induced to study it with the original 
Sanscrit text. The English reader will not bo detained 
by these annotations, wbiel> he will of course pass by. 

Having verified with great care tlie qnolalions of authors, 
as fur as means are afforded to me by my own collix-tion of 
Sanscrit law books (which iiicludes, 1 believe, nearly all that 
are extant j) I have added at the foot of the page notes of 
reference to the places in which the texts are found. They 
will be satisfactory to the reader as demonstrating the general 
correc’tncss of the original citations. The iiiacciiraeies, which 
have been remarked, arc also carefully iiolieed. They are few 
and not often important. 

The sources, from which the annotations have been cluofly 
drawn, are the following : 

The commentary of Sricrisfiua Tcrcalancara on the T)dga- 
IJiuga of JinnUa-vdham has been chiclly and preferably used. 
This is the most celebrated of the glosses on the text. It is 
the work of a very acute logician, avIio iiitcr])rets his author 
and reasons on his arguments, with great accuracy and 
precision ; and who always illiistrates the text, generally 
confirms its positions, but not unfre([Uontly modillos or aiaonds 
them. Its authority has been long gaining ground in tlio 
schools of law througLiut Bengal; and it has almost banished 
from them the other expositions of the Ddga-bkdga ; being 
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ranted, in general estimation, next after the treatises of 
JiviMa-vd/tana and of liayhumudma. 

An original treatise by the same anther, entitled Bajja-cra- 
ma-savgraha, contains a good compendium of tlie law of inheri- 
tance according to Jimuia-vdMua’s text, as expounded in his 
commentary. It lias been occasionally quoted in the notes : 
its authority being’ satisfactorily demonstrated by the use 
which was made of it in the compilation of the Digest trans- 
lated by Mr. Halhed ; the compilers of which transcribed 
largely from it, though without acknowledgment. 

The earliest- commentary on JtiiitUa-vdhana is that of 
Srindt'ha Aclidr/ja CIt nddmani. It has been constantly in 
Sricruhna’s view, who frcfpK'utly copies it ; hut still oftener 
cites the opinions of C/nuIdmani to correct or oonfute them. 
Notwilhslamliiig this fre(]uent collision of opinions, the com- 
mentary of C/tuddinani must be acknowledged as, in general, 
a very excellent exposition of the text , and it has been use- 
fully consulted throughout the progress of the translation, as 
well as for the seloelioii of explanatory notes. 

Another commontuiy, anterior to t>ricris/tiia’s, birt subsc- 
cpicnt to C/niddmaiii’s, is that of Achgaia Chacravarii , (author 
likew'ise of a commentary on the Srddd’/ta J'tccca.) It is in 
many places quoted for refutation, and in more is closely 
follow'ed hy Sricrishia, but always without naming theanlbor. 
It contains fVequont citations from Cliuddinani, aiul is itself 
quoted with the name of the writer by Mahestcara. This 
work is upon the whole an able interpretation of the text of 
Jhiitfla-rdfiana, and has afforded much assistance in the 
translation of it, and furnished many notes illustrating its 
sense. 

The commentary of Mah'sivara is posterior to those of 
CJmddmani and of Aolnjuia, both of which arc cited in it ; and 
is probably anterior to Srienskna’s, ol at least nearly of the 
same date, if ray information coucerning those authors be 
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correct for they appear to have been almost contemporary ; 
blit Mahkwara seemiiig-ly a little the elder of the two. 
They differ greatly in their expositions of the text, both as to 
the meaiiiug and as to the manner of deducing the sense : 
but neither of them affords any indication of his having seen 
the other’s work. A comparison of these different and inde- 
pendent interpretations has been of material aid to a right 
understanding and correct version of obscure and doubtful 
passages in Jimuta-vaJiana^ s text. 

Of the remaining commentaries, of which iiotices had been 
obtained, only one other has been procured. It bears the 
name of Raghnnandana, the author of the SmrXli-iutwa, and 
the greatest authority of Hindu, law in the province of 
gal. In proportion to the celebrity of the writer was the 
disappointment experienced on finding reason to distrust the 
authenticity of the work. But not being satisfied of its 
genuineness, and on the eontraiy suspecting it strongly of 
bearing a borrowed name, I have made a very sparing use of' 
this commentary either in the version of the text or in the 
notes. 

or so much of the Sinrlli-latwa as xe- 
latc.s to iiiheritauce, is the undoubted compo.silion of Raghu- 
naiiilana ; and, in deference to the greatness of the author’s 
name and the c.stimalion in which his works arc held among 
the learned Hindus ot Bengitl, has been throughout diligently 
consulted and carefully compared with Jimdla-m/i ana’s treatise, 
on which it is almost exclusively founded. It is indeed an 
excellent compendium of the law, in which not only Jimula- 
vdhana's doctrines are in general strictly followed, but are 
commonly delivered in his own words in brief extracts from 
his text. On a few points, however, Raghumndana has dif- 

# Great*gran(lsons of both these writers were living in 1806 ; and[tlie grand’* 
son (daughter's son; of Sricrishia was alive iu 17D0. Both consequently must 
have lived in the first pah of the last century. They uro modern writers ; 
and Sricrislina is apparently the most recent. 



PREFACK 


X7 


fered fi'om Lis master ; and in some instances Le Las supplied 
deficiencies, TLese^ as far as they Lave appeared to be 
of importance, Lave furnished annotations; for which his 
authority is of course quoted. 

A commentary by Cusirdma on Ra/jliunandana’s Dd^a~ 
iatwa, has also supplied a few annotations, and has been of 
some use in explaining Jimula-vciltana’s commentators, being 
written in the spirit of their expositions of that author's text, 
particularly Sriem/tna’s gloss ; and often in the very words 
of that commentator. 

The Ddj/a-ra/m^a or SinrUi-ratnarail of RdmandtAa Vid^d- 
7''dclu‘spali, having obtained a considerable degree of autho- 
lity in some of the districts of Bengal, has been'fre(|ucntly 
consulted, and is sometimes quoted in the notes. It is a 
work not devoid of merit : but, as it diflers in some material 
points from both Jimvla-vdhana and Raghnaanilana, it lends 
too much to unhinge the certainty of the law on some im- 
portant questions of very frequent recurrence. The same 
author has written a commentary on JiintHa-vdlmna's Ddija- 
Ihdga, and makes a reference to it at the close of his own 
original treatise. My researches, however, and endeavours to 
procure a copy of it, have not been successful. I should else 
have considered it right to advert frequently to it in the 
illustrations of the t ex t . 

Other treatises on iuheritaneo according to the doctrines re- 
eeivedin Bengal, as the Ddga-nlrmga ot' Bruwa B/iallachdrga 
and one or two more which have fallen under my inspection, 
are little else than epitomes of the work of liaghnnandana or 
of Jimita-vdiiana ; and on this account have been scarcely at 
ill used in preparing the present jniblication. 

The remaining names, which occur in the notes, are of 
works or of their authors belonging to other schools. These 
are rarely, I may say never, cited, unless for variations in the 
reading of original texts of legislators ; excepting only the 
Viramtlrddaga of Uilni Misra ; from whose ivork a few 
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quotations may he found in the notes, eontradioting- passag-es 
of the text. This aiitlior, in the compilation mentioned, 
uniformly examines and refutes the 2)eculiar doctrines 
maintained by Jiniuta-vahanii and Raghimandiina : but it 
did not fall within the design of the present publication to 
exhibit the controversial arguments of the modern opponents 
of the Sentfal school ; and quotations from his work have been 
therefore sparingly inserted in the notes to Ji'indta-vd/iaua’a 
treatise. 

The commentaries on the MUdeshard of Vijiu/dnhwara are 
less numerous, Of four, concerning which I have notices, 
two only have been procured. The Subuil’/iini hy Vlsu'i'swara 
Bhatta ; and a commentary by a modern author, Hdlam Bhatta. 

The Siibuf/'hhii is a collection of notes elucidating the 
obscure passages of the ]flfdcx/t(ir<i, concisel}', but perspicuous- 
ly. Tt leaves few dilficultics uncxjihiinod, and dwells on them 
no further than is necessary to their elucidation. The com- 
mentator is author likewise of a coni])ihition entitled ^Iiiditna 
Pdr/Jd/tr, cliiclly on religious law, hut comprising a eha]>toi’ 
on inheritance, a tonic connected with that of obs(?<inio.s. 
To tliis work he occasionally refers from his commentary. 
Both therefore have been continually consulted in the 
progress of the translation, and have furnished a great pro- 
portion of the annotations, 

B'Vani BhaiUCs work is in the usual form of a perpetual 
comment. It proceeds, sentonee hy setitcnco, expounding 
every phrase, and every term, in the original text. Alwa3'S 
copious on what is obscure and ol’ien so on what is clear, it 
lias been a satisfactory aid in the trauslatiou, even where it 
was busy in explaining lliat which was evident : for it has been 
gratifying to find, though no doubts were entertained, that 
the intended iuterprotatiou had the sanction of a commen- 
tator. Bdktm Bhaiia^s glo.ss in general follows the SubdiVIdui 
as far as this goes. It has supplied annotations where 
V'mmwaru's commentary was silent ; or where the cxplana- 
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hioa, couched in Tiswemara's concise language^ might he less 
mtelligible to the English reader. 

Tijngdneswara’s Miideshard being- a commentary on the in- 
stitutes of Ydjngamlcga, it has been a natural suggestiou to 
compare bis expositions of the law, and of bis author’s text in 
particular, with the commentaries of other writers on the 
same institutes, viz., the ancient and copious gloss of Ajpa- 
rdrea of the royal house of Sildra, and the modern and 
succinct annotations of SiUapdiii in his comment entitled 
Eipacalicd. A few notes have been selected from both these 
works, and chiefly from that of Apardrea. 

For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they are 
those of Mcd’hdtit’hi and Ciilluca Bliaiia on Menv , ; Hara~ 
datia’s gloss on Gauiama, which is entitled Miideshard ; 
Nandu-Pandila’s commentary under the title of Vaijagantif 
on the institutes which bear the name of the god fis/aiu ; 
and those of the same author, and of Mail' ham Achdrga, on 
Pardsara, 

Nanda-Pandlta is author also of an excellent treatise on 

t 

adoption, entitled Batlaca Minidasd, of which much use has 
been made, among other authorities, in the enlarged illustra- 
tions which it has been judged advisable to add to the short 
chapter contained in the Miideshard on this important topic 
of ILindu law. 

The same writer appears, from a reference in a passage oP 
his gloss on Vishnn, to have composed a commentary on tlie 
Miideshard under the title of Pralildcshard. Not leav- 
ing been able to procure that work, but concluding that the 
opinions, which the writer may have there delivered, corres- 
pond with those which he has expressed in his other composi- 
tions, I have made frequent references to the rest ot his writ- 
ings, and particularly to his commentary^ on Fishnu, which is 
a veiy excellent and copious work, and might serve, like the 
Miideshard, as a body or digest of law. 


Q 
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All tlie worts of greatest authority in the several schools 
which hold the Mitdes/iard in veneration, have been occasion- 
ally made to contribute to tbo requisite elucidation of the text, 
or have been cited when necessary for such deviations from its 
doctrine, as it has been judged right to notice in the annota- 
tions. It will be sufficient to particularize in this place the 
ViramUrdda^a before- mentioned, of which the greatest use has 
been made; that compilation conforming generally to the 
doctrines of the Miidcskard, the words of which it very com- 
monly cites with occasional elucidations of the text inter- 
spersed, or with express interpretations of it subjoined, or some- 
times with the substitution of a paraphrase for parts of the 
original text. All these have been found useful auxiliaries to 
the professed commentaries and glosses. 

This brief account of the works from which notes have 
been selected or aid derived, will sufficiently make known the 
plan on which the text of the JUiidcs/tard and that of JtmiUa* 
mhana have been translated and elucidated, and the materials 
which have been employed for that purpose. It is hardly 
necessary to add, by way of precaution to the reader, that he 
will find distinguished by hyphens, whatever has been inserted 
from the commentaries into the text to render it more easily 
intelligible ; a reference to the particular commentary being 
always made in the notes at the foot of the page. 

Concerning the history and age of the authors whose works 
are here introduced to the attention of the English reader, 
some information will be expected. On these points, however, 
the notices, which have been collected, are very imperfect, as 
must ever be the case in regard to the biography of Hindu 
authors. 

Vijnydneswara, often called Vlpydna-yogi, the author of the 
MiMcshard, is known to have been an ascetic, and belonged, 
as is affirmed, to an order of Saunydsls, said to have been 
founded by Samara Achdrya. No further particulars concern- 
ing him have been preserved, A copy of his work has in- 
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ieed been shown to mo, in which, at its close, he is described 
^ a contemporarj of Vicramddii^a. But the authority of 
kbis passage, which is wanting’ in other copies, is not sulR- 
cient to ground a belief of the antiquity of the book ; especially 
as it cannot bo well reconciled to the received opinion above 
lotieed of the authoi*’s appertaining to a religious order 
bunded by Sancara Aelmya, whose age cannot be carried 
brther back at the utmost than a thousand years. The limit 
jf the lowest recent date which can possibly be assigned to 
this work, may be more certainly fixed iVom the ascertained 
age of the commentary ; the author of which composed like- 
wise (as already observed) the Madam Pdrijdla so named in 
honor of a prince called Madana Pdla, apparently the same 
who gives title to the Madana Vindda, Aaied in the fifteenth 
century of the Sambat era.* It may be inferred as probable, 
that the antiquity of the Mildeshard exceeds 500 and is short 
of 1,000 years. If indeed Dhdrenwara, who is frequently 
cited in the Mitdahard as an author, be the same with the 
celebrated Td/ija Bltoja, whoso title may not improbably have 
been given to a work composed by his command, according 
to a practice which is by no means uncommon, the remoter 
limit will be reduced by more than a century ; and the range 
of uncertainty as to the age of tire Mitdeskard will be con- 
tracted within narrower bounds. 

Of JiwUa-rdkana as little is known. The name belongs to 
a prince of the house of Bildra, of whoso history some hints 
may be gathered from the fabulous adventures recorded of 
him in popular tales ; and who is mentioned in an ancient 
and authentic inscription found at Salset.\ It was an 
obvious conjecture, that the name of this prince might have 
been aflixed to a treatise of law composed perhaps under his 
patronage or by his directions. That however is not the 

# 1431 8amlal ; answering to A.* D. 1375. 
t Asiatic Researches, Vol. I. p. 357. 
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opinion of the learned in Bengal ; who are more inclined to 
eiipposo, that the real author may have borne the name whicli 
is affixed to his work, and may have been a professed lawyer 
who performed the functions of judge and legal adviser to one 
of the most celebrated of the lllnin sovereigns of Bengal, 
No evidence, however, has been adduced in support of this 
opinion ; and the period when this author flourished is there» 
i'’fc cuiircly uncertain. He cites several earlier writers ; but, 
their age being not less doubtful than his own, no aid can be 
at present derived from that cireumstance, towards the deter- 
mination of the limits between whieh he is to be placed. His 
commentators suppose him in many places to be occupied in 
refuting the doctrines of the MitdesJiari. Probably they are 
right ; it is however possible, that he may be tliere refuting the 
doctrines of earlier authors, whieh may have subsequently been 
repeated from them in the later compilation of Vljnyankxoara. 
Assuming, however, that the opinion of the commentators is 
correct ; the ago of J un{iia~vdkana must be placed between 
that of Vijinjdnemara, whose doctrine be opposes, and that of 
ItagJiunandaua who has followed his authority. Now Kag/m- 
nandana's date is ascertained at about three hundred years 
from this time ; for he was pupil of Vdsndeca Sdrmbkauma, 
and studied at the same time with three other disciples of the 
same preceptor, who likewise have acquired great celebrity ; 
viz., Hlrdmani Cm/indmnda^ and Chaifanya : the latter is the 
well kri'' »)' !• founder of the religious order and sect of Vaishmms 
so numerous in tlio vicinity of Calcuila, and so notorious for 
the scandalous dissoluteness of their morals ; and, the date of 
his birth being held memorable by his followers, it is ascer- 
taiued by bis horoscope, said to be still preserved, as well as 
b) the exj)ress mention of the date in his works, to have been 
1111 of the Saca era, answering to Y, C. 1489 : consequently 
liaghmandana, being his contemporary, must have flourished 
at the beg i lining of the sixteenth century. 
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MITACSHARA, 

« 

A COMMEmRY BY VIJNYARESWARA ON 
THE INSTITUTES OF YAJNYAff AlCYi 


ON THE AOHINISTIUTION OF JUSTICE. 


CHAPTERI. 


Section I. 

ConsiUntm of a Judicial Ammhlf 

1. The protection of his subjects is the chief duty of a 
consecrated and otherwise qualified king, and this cannot be 
performed without restraining evil doers. But they cannot 
be discovered without Icffal investiofation. Wherefore it is 
requisite^ that daily attention should be paid to judicial pro- 
ceedings, which gave rise to the text; “The king in person, 
being aided by assessors, should daily investigate judicial 
proceedings.’^* But no explanation has yet been given of 
the nature, humber, and forms of judicial proceedings. This 
second lecture is now commenced with a view of elucidating 


* This refers to a former passage of Ydjnymdlrya cited in the chapter 
treating of Acliar. 


Judicial duly of 
a king. 
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CHAP, 1* 


AVhat law to be 
Mowed. 


‘General defini- 
tion of a judicial 
proceeding. 


tJse of Hie plu^ 
ral number. 


The duty ia in-- 
cumbent on all go- 
vornora. 


Further expla* 
nation of the text. 


Hesponsibility 
of the king. 


1. ** The iing, divested of anger and avarice, and 
associated with learned Brahmins, should investigate 
judicial proceedings conformably to the sacred code of 
laws («) 

2. Judicial p'oceedlngt.'] The assumption of a fact in 
favour of one’s self, to the exclusion of the interests of another. 
Thus, for exam 2 )lc, one person asserts, “ this field or the 
like, is my property,” and another in opposition asserts, “ It 
is mine.” 

8. Tlie plural number is used to show the multiplicity of 
judickil proceedings. 

4'. The kwg.] The use of this word demonstrates that 
the duty here enjoined is not confined to the military tribe, 
but extends to all those on whom the care of Government 
devolves, 

5. InKedigaieJ] The repetition of this word is used for 
the sake of enjoining the particular duty. — [With learned.'] 
With those acquainted with the code of laws, the Vedas, 
the science of grammar, Nut [lersons of 

the military or other tribes. 

0, Hence it follows, that the king, and not the Brahmins, 
is responsible for the neglect or perversion of justice j as Menu 
has said ; " A king who inflicts punishment on such as 
deserve it not, and inflicts no punishment on such as deserve 


* YuQTiyavsalcya^ cited in the Vyavakdramadhavcii SmYitichandticdt Vyava^ 
Mramaydc'haf ^mtkhintdmani, Yeei'amilfodaya^ and Vkddaiandava, 

(a) I, E. and M. Let Uie monarch, free from anger or thought of gain, in 
conjunction with learned Brahmins, adjudicate law-suits, according to the 
Pharma Sastras. 

+ The use of the third* or causative case here denotes their inferiority : it 
being a rule of grammar, that the preposition should be connected with a 
secondary agent, 
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OF A JUDICIAL ASSEMBLY. 


brings infamy on himself^ while he lives^ and shall sinkj 
when he dies, to a region of torment.^'* 

7. Conformally to the sacred code (flaws^ Not according 
to ethical law. Local, temporal, and other ordinances which 
are not in opposition to the sacred code, are not separately 
treated of, as they do not form a different subject. More- 
over, the following text may bo here recited ; " A man should 
pay implicit obedience to any temporal regulation or legal 
enactment which may not militate against his peculiar duty"t 

8. Divested of anyer and avarice^ Conformity to the 
sacred code having been .already enjoined, tins injunction 
seems to be superfluous; but it is used to show the paramount 
necessity of such conduct. Anger f impatience of temper ; 

avarice f excessive desire of gain. Moreover. 

II. Persons who are versed in literature, ac- 
quainted with the law, addicted to truth, and im- 
partial towards friend and foe, should be appqinted 
assessors of the court by the king.”J (/?) 

9. Persons who are versed in literature :] that is, who 
are eminent in the study of philosophy, grammar, &c., .and 
in comprehending the Vedas, " Acqtiainted with the law ■’* 


* ilfcHM, 8, 12S, cited in the BimdavimccL^ Yeeramitrodaijoiy Vyrnakaror 
nadhami 

+ Ydjnyimcdcyay cited in tlie Ve&ramirodayay Snwitickmia- 

mrtni and Vyavakaramadham. 

J: Ydjnyamkya, cited in the Coramontaxy of Veeramiti^odayat Dliiacalica^ 
Ty(»,VQkaY<madhava^ Vivadarmvasetu, Vivadahhangarnava, Vivadaiandavat 
VyavaJiaramayddha, and Smritichmdrka, 

(a) TI. E. and M, He ehall appoint judges j^rfect in the Vedas and in 
science, versed in the Dharna Sastras, such as speak truth; and bear thorn* 
selvae alike to friend and foc» 

* X% 


Explanation of 
what law to bo 
followed. 


Of tho terms 
anger and avarice. 


Appointment of 
assessors. 


Explanation of 
the text. 
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CHAP. I, 


Should belong 
to the Brahmini- 
cal tribe. 


Number of the 
aBsessors, 


Assessors arc 
distinct from the 
first mentioned 
Brahmins. 


familiar with the sacred code of laws, “ Addicted to truth 
prone to habitual veracity. ** Impartial towards friend 
and foe-!* divested of enmity, affection, partiality, prejudice, 
and the like. Let persons with the qualities here described 
be seated in the assembly, as assessors {^uhhamida) induced 
by regal generosity, honours, and respect, 

10. Although the epithet versed in literature” has here 
been used without restriction, yet it is intended to be con- 
fined to the Brahminical tribe, as Catydyana has stated : 

He (the king) should be associated with assessors, wise, 
experienced, eminent, of the highest tribe, familiar with the 
meaning of the sacred and moral codes,”* 

11. These assessors are to be three in number, as the use 
of the plural requires ; and this appears also to be the requi- 
site number from the text of Menu : “ In whatever country 
three Brahmins, particularly skilled in the several Vedas, 
preside, &c.”t But Vriliaspati has declared, that the num- 
ber may be either three, five, or seven : “ That assembly in 
which seven, five, or even three Brahmins versed in religious 
and worldly duties, preside, is equal to sacrificial ground.”^ 

12. The epithet “versed in literature” must not be con- 
strued to apply to the Brahmins mentioned in the first text, 
because the epithet here used is in the first or nominative 
case, and cannot consequently consist with the term Brah- 
mins mentioned in the former text, which appears in the 
third or causative case ; besides which, there would be a re- 
peated mention of the requisite quality of learning. Catijd- 


■* Ye&tQmifodi 0 ^a^ SmrUichandhied, Calpataru. 

t The remainder of tho text is, together with the learned Brahmin ap* 
pointed by the king, the wise call that aaaembly a court judicature.” 

8, 11, Smritichandricdf Mcdhatkithee, Veeramitrodaya, 

4: VrihoBpati, cited in the Smritiehinimianif Vivadatandava^ Vyavalidram- 
Vyci,i;aMrmddhava, Vm*m\Ur9d<X‘!ict^ Culf^tarui do. 
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yam has propounded an evident distinction between the 
Brahmins and assessors. “ A king who investigates togo* 
tlier with his chief judge, ministers, domestic priest, and 
assessors of the court, according to law, shall attain para- 
dise.''* 

13. The difference here is, that the Brahmins arc not ap- 
pointed, and the assessors are. Hence it has been ordained : 

A person, whether appointed or not, is entitled to furnish 
legal advice."t It behoves those who are appointed oflicers 
to oppose a king proceeding illegally, after they have ten- 
dered true counsel : by acting otherwise they are culpable, 
as declared by Caty&yma: “Those assessors who follow 
a king pursuing the path of injustice, become participators 
in his act."! Hence it follows, that he should be reraon- 
strated with by them. 

14^. They, on the other handy who are not appointed for- 
mallyy become culpable by offering illegal advicCy or with- 
holding their counsely but not by omitting opposition. This 
is conformable to the ordinance of Menu. Either the court 
must not bo entered [by judgeSy partieSy and witnessesy] or 
law and truth must be openly declared : that man is criminaly 
who either says nothing, or says what is false and unjust/^|| 

15. From the conjunction used in the texty (§§I0y) 

it appearsy that for the sake of adding popular confidence to 
the assemblyy some persons of the commercial class should 


* Veeramiirodayay Vy(ivaMram'iim'ha, ^mritichmdricd, Smritichintdmxni^ 
VyamlidfarndKava, 

t Cited in the Yccrmilirodaya^ as the text of yaawAtfict, but as the text of 
Ndveda in the Yyavabdrcmiayudha and Smriticliintdnianu 

+ SmntkhinUmani, Yivadatandava^ YymaMramadhata. 

II Mtnxt^ 8y 13, cited in the Smviticldntdmani, bflt as the text of Caiydyana, 
in the Yivddalandava, Brndavlmay and as the text of Mam and Ndrcda in 
the SmritkdtTOi, McdhatWicCf CMucMaita, 


Duty of asses* 
sors. 


Duty of other 
counsellors. 


A few men of 
the commercial 
class should be 
called in. 
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King may ap- 
point a representa- 
tive. 


Text explained. 


Qualifications 
of the representa- 
tive. 


Tribe of the re-- 
presentative. 
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also be called in to assist, as Catyd^ana says : A few 
chants should be summoned, men of good family and dispo- 
sition, of a respectable age and good conduct, wealthy, and 
devoid of envy.”* 

16. It has been stated, that the king should investigate 
judicial proceedings, but an alternative is propounded. 

III. “ A Brahmin acquainted with all duties 
should be appointed, and associated with the assessors, 
by a king who is unable through want of leisure to 
investigate judicial proceedmgs.”t (^) 

17. A Brahmin' [Not a man ofthe military or other tribes. 
—Acquainted voith all duties One who knows and revolves 
in his mind all duties, whether of temporal origin or enjoined 
by law, is to be appointed, and associated with the asses- 
sors, by a king whose mind is engrossed with other affairs, 
for the purpose of investigating judicial proceedings. 

18. He should appoint a Brahmin endued with such 
qualities as Caiydyana has described in the following text : 
" Subdued, of a respectable family, impartial, temperate, firm, 
mindful of futurity, virtuous, attentive, uninfluenced by pas- 
sion.”t 

19. If such a Brahmin cannot be found, the king may 
appoint a Cshclrj/a or a Vawja, but not a Sudra, as Ca- 


* Cited in the Smritii^ndried, Calpalant, Madhavee^a, Veeramitrodapa, 
Yimidatandava, 

t Ydjnyaivalcyaf cited in the Vydvalidramayudkaf Vceramilrodaydy LipaCct^ 
Uca, Smriiichintdmani, Vivddatandava, and by Aparaditya, 

(a) HI. B, and M. If the monarch, from press of other business, cannot 
adjudicate, he shall appoint a Brahmin versed in the whole law, [to presidel 
with tho judges, * 

t Cited in tho Smriiklmidrica, CalpalarUf Vteramiirodayaf and Swili^ 
cJiinlammL 
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\,jdyam has said ; “ Where there is not a [qualified] Brahmin, 
le may appoint a man of the military or mercantile tribe who 
s conversant with jurisprudence, but a Sudm must carefully 
jc avoided.^’* 

20, Ndreda has mentioned this representative as a prin- 
cipal : Taking the sacred code of laws as his (guide,) and 
tleferring to the opinion of the chief judge, let the king deli- 
berately and regularly investigate judicial proceedings.^f 

21. Deferring to the opinion of the chief judge {] Not 
relying exclusively on his own ; in like manner as a king by 
means of his spy beholds the army of his enemy. 

23. The term Pradvivak, or chief judge, is etymologi- 
cally appropiiate. He interogates {Prichdti) the plaintiff 
and defendant : hence is derived by gi-ammatical rules the 
active participle prat, the interrogator. With the assessors 
bo weighs or investigates [tmchgutee) the truth or false- 
liood of their assertions : hence is derived vivah, the inves- 
tigator : hence, by the compound, ho is termed Praddeak. 
It is said, “ He who, with [in the presence of) the assessors, 
carefully inquires into the subject matter, and investigates 
the point at issue, is termed the Pradvimk, or chief judge.^J 

33. So also. 

IV. “ Those judges who act unconformably to the 
laws, or otherwise improperly, are to be severally 
amerced in twice the amount of the suit, whether 
under the influence of partiality, avarice, or fear.”||(«) 

* Cited in the SmriticlKJndricd, CaJpatam, Madhavipa, Dipacalica. 
t Ndreda, cited in the Veerawilroda^a and Vivddatandava» 
t y^jd^a, cited in the Viv(Ulatandava, and by Calpataru, 

II Ihdjnyawalct/a, cited in the Dipacalica, and by Mitramisra, Jpara- 

(a) IV. R. and M, Should the judges, from paAiality, from love of gain, 
or from fear, act in anywise contrary to law or usage ; each one [so actingj 
rfmll be amerced in double the value of the suit. 


Supremacy of 
the chief judge. 


Explanation of 
the text. 


Etymological 
derivation of the 
term. 


Punishment of 
unrighteous judg- 
es. 
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Explanation of 
the text* 


Penalty incurred 
only wheie the 
wrong is wilful. 


Brahmins may 
be amerced. 


w- 1. 


%%. Those judges who act uumifomahly to the laws ;] In 
opposition to the sacred code. — “ Or otherwise impropei'ly 
Inconsistently with approved usage . — ** Under the injluenct 
of partiality Swayed by undue bias. — Avarice, excessivi' 
desire of gain.—i^ear, terror : or otherwise subdued by the 
prevalence of their passions " are to be severally,” one by 
one , — “ amerced in twice the amount of the suit,” in double 
the penalty incurred by the losing party, not in twice the 
value of the thing in dispute ; for were such the law, in 
actions relative to adultery and the like, there could be no 
fine. 


25. The specific mention of partiality, avarice, or fear, 
implies, that the penalty of twice the amount does not extend 
to cases of error, inadvertence, or the like. Such is th( 
import of the injunction. 

26, “The king is superior to all, except Brahmins.”^ 
From this text of Ooutama, it must not bo inferred tlnat Brah. 
mins arc exempt from amercement, for the text is intended 
merely for the purpose of generally extolling the Brahmini- 
cal tribe. It is ordained in the .' “Six things are to 
be avoided by the king [acting with respect to the Brah- 
mins : ) The punishment of flagellation, of imprisonment, of 
amercement, of banishment, of reprimand, and of cxplusion.”t 
But the excepted person must be eminently learned, skilled 
in worldly afiairs, in the Vedas and Vedangas : intuitively 
wise, well stored with tradition and historical wisdom, con- 
tinually revolving these subjects in his mind, conforming to 
them in practice, instructed in the forty-eight ceremonies, 
devoted to the observance of his three- fold and six-fold duties 


* Cited in the Veeramiiroda^a, Dandavkeca, and Vivddaiandava, as Uie 
text of Gouiama and Vt-sisAiha, 

t Cited in the Dundaviveca and Vivadaiandava aa the text of Ooutaam 
and VaskUha. 
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and versed in local usages and established rules.* The mere 
order of priesthood is not sufficient to exempt. 


Section II. 

Oil ihc Subject of a Judicial Proceeding. 

1. The subject of a judicial proceeding is now propounded. 

V. “ When a person aggrieved by another in a 
manner contrary to law or approved usage, represents 
it to the king, or the chief judge, that representa- 
tion is termed the subject of a judicial proceeding.”+(^o^ 

2. When a pereon aggrieved or distressed by another, 
in a manner or through moans inconsistent with, or contrary 
to approved usages or law, represents or sots forth his 
grievance to the king, or chief judge, that grievanee so repre- 
sented is termed the subject of a judicial proceeding, the 
component parts of which are the declaration or charge, and 
the answer, and, which forms the groundwork of delibera- 
tion, evidence, and decision and judgment. This is its gene- 
ral definition. 

3. A charge or declaration is two-fold, presumptive and 
positive, as Ndreda has declared ; “ Allegations are comprized 
under two heads, presumptive and positive, depending on 
presumption or certainty. Presumption may arise from a 


* Cited in the Vffimmilrndayft, and Viviidatandava. 
t YdJnyaKaleya, cited in tlie Deepacalica, Veeramitrodaya, Sulod/iini, 
Siurilic/dtitdmaui, Virndatandav-i, VyacalKiramayHc’ha, Madhaviya, and 
SmrUUdra. 

(«) V. II. and M. When one vvho is aggrieved others, in any way con- 
trary to law or u3f»go, makes a reprosontation to the monarch ; this is matter 
for a law- suit. 

B 


Snhject of a 
judicial proceed* ’ 
iug deliued. 


Explanation of 
the text. 


Charges are two- 
fohl. rrcsuffi])tivo 
and positive. 
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person’s keeping' bad society, and certainty from some visible 
proof, as seeing the stolen property,” &c * 

Posiiive charges 4. A charge or declaration founded on certainty, is of two 
TOmm^ssion**’ or ^^®scriptions, of omission and of commission. The former 
omission. is exemplified by this allegation, “ He has received my gold, 

(or other article,) and will not restore if j” and the latter, 
“He has forcibly seized my land.” Catijaijana, has pro- 
pounded the distinction, He is unwilling to do justice, or 
he does an act of injustice.”t 


Snbjeota of judi- 5. Subjects of judicial proceeding are propounded as 
being of eighteen sorts, according to Menu. “Of those 
titles, the first is debt, or loans for consumption ; the second, 
desposits, and loans for use ; the third, sale without owner- 
ship ; the fourth, concerns among partners ; the fifth, sub- 
traefion of what has been given j the sixth, non-payment of 
wages or hire ; the seventh, non-performance of agreements ; 
the eighth, rescission of sale and purchase ; the ninth, dis- 
putes between master and servant ; the tenth, contests on 
bountlaries ; the eleventh and tweltlli, assault and slander ; 
the thirteenth, larceny ; the fourteenth, robbery and otlicr 
violence ; the fifteenth, adtdteiy ; tlie sixteenth, altercation be- 
tween man and wife, and their several duties ; the seventeenth, 
the law of inheritance; the eighteenth, gaming with dice, 
and with living creatures : these ciglitcen titles of law arc 
settled as the groundwork of all judicial procedure in this 
world.”t 

Diversity of These also are greatly multiplied by the diversity of 

clamis, claims, as Ndreda has declared : “ Of these also the distinc- 


^ Cited in the Vivddaiandava and SmriticJdnidmanL 
+ Cited in the Vivddatandaca and Yeeramilrodaya, 

J Mem 8, § 5, 6, and 7. Cited in the Smriticldtddmanif Vyavalidra' 
mrtyne'ha, Beepacalica, Medkatithl, Vivddahhanyamavat and by MUramisraf 
Cnllucahhutta, and Qoiind Raj, but in the Thddatatidixva as the text of 
3Ic}hi aud MarkhL 
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tions are a liundred-and-eight-fold. From tlic diversity of 
men's claims, there are a hundi-ed ramifications,"* 

7. From the words, when a person aggrieved represents 
to the king," it follows that he himself should come forward 
and voluntarily make the representation, and not at the insti- 
gation of the king or his officer, or their deputies, as Menu 
has declared ; “ Neither the king nor his officers must ever 
promote litigation, nor on any account neglect a law-suit 
instituted by others."t 

8. By others.'\ This term includes the singular, dual, 
and plural number. Hence it is evident that an allegation 
may be made by one, two, or more persons against the 
same individual. But the following text of Ndreda, An 
allegation of one person against many, of females or a ser- 
vant, must be rejected, as is declared by those who are 
conversant with law,"j; applies to a case where issues arc 
distinct. 


Section III. 

Process of Citation, 

1. From the woi-ds represents it to the king," (Section 

§§ M it appears tliat the complainant, after being interro- 
gated, should humbly state his case Should the representa- 
tion appear just, his adversary, unless exempted by infirmity, 
should be summoned by means of an order under seal, or so 
forth. This is an obvious consequence, and lias not therefore 
been noticed by the author, although expressly enjoined in 
other treatises. 

* Cited in the Vivddatmdava and Veermiitrodaya, 
t Menu 8 , 43. Cited iu the Veemmitrodaya, Medl\aiitU, by CullucdhUm^ 
Qovind Mjtramisrc^, and in the lladlxaveeya aftd SmrUichintdmani. 

Cited in’ the VceraniitroduyafVyavahdramay^c Madhavvja, Smriiisdraf 
^TnvitiQhmdriQd ^ Deej^aculicfi^ Vivddacliandra, 

• B 2 


Complaint should 
be made voluu^ 
tarily. 


There may bo 
many complaim 
ante againet one* 


Summons to be 
served on him 
against whom the 
allegation is made. 
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Complainant to 
be interrogated 
previous to suin- 
moQS being Usued. 


Who should not 
he summoned. 


Further excep- 
tions. 


Wlio may be 
fiuminoued. 


2. "A king should thus interrogate a person coming 
before him, at a proper time, in a respectful attitude, saying : 
‘‘ Fear not, 0 man, but disclose by whom, where, when, and 
from what cause, your grievance arises."* He should then, 
in conjunction with Brahmins and his assessors, deliberate 
on the representation thus made ; and should it appear rca* 
sonable, he shall deliver to him (the complainant) a summons, 
or depute an officer for the purpose of citing the adverse 
party."f 

3. A sick person, a minor, an old man, one surrounded 
with difficulties, or occupied with religious coremonies, or 
those whose absence would be detrimental to their interests, 
or who arc in distress, (<. e., who are afflicted for the loss 
of their or his beloved object,) or engaged in the aflairs of 
government, or in the celebration of a festival, should not 
he summoned. The king should not summon one intoxicated, 
deranged, or idiotic, or persons in grid', or servants, or those 
who are dependant."! 

4. “ Nor a young woman who is without her husband, 
nor any woman born of a noble familj', nor one lately deli- 
vered, nor a damsel of the highest tribe. These are termed 
dc 2 )eudant or their relations." 1) 

• 

5. But women whose families arc dependant on them, 
profligates and harlots, those who are expelled from their 
family, or degraded, may be summoned."!! 


' * CaUj(hjanafC\tQilin iheSinritlchandrica, CalpatarUj V^avafulramayuc*haf 
and Madhavlya, 

+ Catfjdijana, cited in the Vyavahdramaijacita, 

Cahjdyana, cited in the V yamlidramayUchaf and in the Smritichandned, 
Ah tlie text of Uamta, < 

11 Qatydyam, cited in tbo Vymahdrmayuc'haf SmnikhmdncoL, 

■I Ibid, 
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6. “ Having ascertained the time, place, and compara- 
tive importance of the charge, the king may summon even 
those who are sick, [causing them to be conveyed] slowly in 
a carriage/^* “ Having inquired into the complaint, the 
king may mildly summon those who have absconded into 
forests/^t 

7. The legality of arrest is also inferrible from the con- 
text. It has been described by Nareda : “ A person being 
about to prefer a claim, may arrest his aelversary evading 
it, or not giving satisfaction in the matter, until the arrival 
of the summons.'’]; 

8. “ Arrest is four-fold : local, temporary, inhibition from 
travelling, or from pursuing a particular occupation ; and 
the person under such arrests must not break thcm.”j| 

9. One who being arrested at a proper time breaks 
Ins arrest, is to be fined, and one arresting improperly is 
liable to penalty.”^ 

• 

10. No culpaliility attaches to him who breaks an arrest 
|mt upon liim while crossin a river, or place difficult of ac- 
:*css, or while in an inhos[)itablc country, or otherwise in 
perilous circam stances.^ ^ One desirous of celebrating* his 
nuptials, afflicted with disease, about to perform a sacrifiee, 
surrounded by difficulties, sued by another party, transact- 
ing the affairs of goveruin mt, cowherds while in the act of 
tending their cattle, husliandmen in the act of cultivation, 
artizans engaged in their trades, soldiers engaged in war- 


• CvLlyduna, cited in the VyavaMmmayucha, 
t cited in the Sinritkhandrica, 

J Ndrcda^ but Mem in the Sinriikhmdric<ii,, 

II Ndreda, 

Ndreda, 


Those exempted 
may be Buramon- 
ed in certain in- 
Btauces. 


Of arrest. 


Arrest fourfold. 


Of breaking ar- 
rest. 


Improper ar* 
rest. 


Exemptions for 
at rest. 
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fare, arc not to be arrested by the party^ nor summoned by 
the king.’^* 

11. Arrest signifies detention by order of authority, 

12. Those who are sick and the rest [the other exempted 
persons] may depute a son and so forth, a relation or other 
friend. Such persons cannot be charged with officiousness, as 
described in the following text of Ndreda : “ He is guilty of 
officioiisness, who is neither the brother, the father, the son, 
nor the constituted agent [of the party] j should he interfere, 
he is liable to amercement.^f 

Section IV. 

0/ the Declaration.X 

1. When the adversary shall be brought in by means of 
a summons, order, or king's officer, it is next propounded 
what is to be done, 

VI. “The declaration of the complainant, as 
represented by him, should be written in presence of 
liis adversary, distinguished by the year, month, 
fortnight, day, time, tribe, &c.”i| (-'/) 


* Ndredaj cited in the Yivadatandavaf Vyavahdramayticha, Smritichinta- 
maiiiy and Veeramiirodaya, 

t Ndreda, cited in the Vivddntandava, VyaxaUdramayiicha, Vccramitrodaya, 
Smnikhintamani, and VimdaTmmsetu. 

tin the Hindu law, the same term which signifies a judicial proceeding 
generally, applies both to civil actions and criminal prosecutions ; and as the 
method of conducting the investigation is in both cases the same, it will be 
necessary to use the terms ‘‘charge,” “ declaration,” &c. with reference to 
the subject matter. 

II Ydjnyawalcya, cited in the Dee^acodka, Veei'amiirodaya, SmitlcKandrmy 
YyavaMramayudha, Vivadatandava, Madhaviyaj Smritisdra, and by Apara^ 
ditya, VishwarUpa, d;c. 

(a) VI. R. and M. Thif representation, as made by the plaintiff, is to be put 
in writing, in presence of the defendant j the year, month, half-month, day, 
names, cast, &c, being given. 
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3. Wbat is declared or alleged is the thing to be proved. 
The person declaring or alleging is the plaintiff, or the com- 
plainant. Ills adversary is the defendant, or party complained 
a'fainst. “ Should he wrillen h his presence before his 
face. " /la represented in the same manner as the state- 
ment was made at the time of making the first representa- 
tion ; not otherwise, for if there is any variation, it may prove 
fatal to the cause.* 

3. A prevaricator, one who needlessly attempts to viti- 
ate the proceedings, one who does not adduce his evidence, 
one standing mute, and one who being summoned absconds, 
are five persons who are to be non-suited. 

4. As the statement of the complainant was taken down 
in writing at the time of making the original representation, 
it would seem siipcrfluous to enjoin that they should be again 
written ; but at the second writing more particulars are men- 
tioned, as of the year, month, fortnight, day, moon^s age, 
and day of the week, name of the complainant and of his 
adversary, their tribes, whether Brahmiuical or the like* 

5. Ry the term, other particulars, is meant the quality, 
quantity, time, place, motive of forbearance, &c., as has been 
stated : “ That is termed a charge or declaration which is 


* Formerly, all actions (in the Common Pleas, at least, then the common 
ct-urt for determining civil puits between subject and subject) were commenc- 
ed by original writ. This original writ contained, pretty much at length, the 
nature of the injury which the plaintiff had sustained. Upon this, processes of 
difterent kinds, adapted to the species of the original writ which the plaintiff 
had made use of, were sued out, directed to the sheriff of the county where 
th« defendant resided, to cause him to come into court ; and then the plaintiff 
was to make his declaration, which was nothing more than an exposition of 
the original writ, enlarged by a specification of iim and place and other 
circumstances, but so as not to vary materially frdln the writ, which if it did. 
Would have made the writ, and consequently the suit founded thereon, ineffec- 
tual and nugatory.— iSwntwiiiry Tmikc on rkadinfj. 
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Dificrence be-* 
tween the first 
coinijlaint and the 
declaration. 


Cases in v\liich 
the date should 
be specified. 


significant, teclinically precise, comprehensive, unconfuscfi, 
direct, unequivocal, conformable to the original complaint, 
probable, uncontradictory, clear, susceptible of proof, con- 
cise, not deficient, not at variance with respect to place and 
lime, comprising the year, season, month, fortnight, day, 
hour, country, situation, place, neighbourhood, the complaint 
and its nature, the tribe, appearance, and age of the adverse 
party, the dimensions and quantity of the property in dispute, 
the names of the complainant and his adversary, the names 
of their respective ancestors, and of the ruling kings, the 
motives of forbearance, the grievance done, and the names of 
the original acquirer and grantor/'* 

0. All this being represented to the king, is termed the 
declaration or charge. At the time of originally preferring 
the complaint, the subject only is stated ; and before the ad- 
versary, the particulars of the year, month, date. See. are 
inserted. This constitutes the difference [between the ori- 
ginal complaint and the declaration.] 

7. ' Although the specification of the year is not requisite 
in all cases, yet in the instance of pledge, acceptance, pur- 
chase, and sale, it is indispensable to the decision, as appears 
from the following text : “ In the case of a pledge, gift, or 

sale, the prior transaction has the greater validity."! In 
mercantile transactions also, if a person had received in a 
certain year, a certain quantity of a certain article which he 
restored, and in another year he had received precisely the 
same article, and of the same quantity from the same person, 
and if being sued, he should admit the receipt, hut plead resto- 

* Catyd^ana, cited in the Smriiichinlamani, Vivadaidndam^ and YyavaJid- 
ramoyiiiiha* 

t Quotation from an uncertain author in the Vimdaiaudnvat Veerami- 
irodaya, Vyavaharamatrlta, and Vivadachandm ; but from YdjivjaiDalcya in 
the Mitdoali^rd and Sniritisarai aud the reading of the text ia dillercnt 1*)^ 
aevci'jil authorB. 
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ration^ it would be necessary for the plaintiff to rejoin, that 
the restoration was of that article delivered in the former 
year. The month, and so forth, also should be specified. 

S. The specification of the country, the local circum- 
stances, spot, &c., as well as of time, is requisite in cases of 
Immoveable property, as appears from the following text : 
'^The country, place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ancestors and of 
tlio former kings : these ten should be .specified in a suit for 
immoveable property.”* 

i). " The country central region, and so fortli, or 
otherwise. Vlace city of Benares or the like. “ SilU 
the houses or lands by which the property is bounded on all 
sides. “ Triie the order of the parties, whether Brahmi- 
nical or other. “The name:’* as DevadiUla, or the like. 

neiyBourhood the persons who reside in the vici- 
nity. “The dimensions:” in heegaks or other land-measure. 
‘‘Nature of (kc soil;” rice fields, j)lantation of betel-nut, 
muddy or clayey soil. “ The names of ancestors,” and ‘[of the 
former kings:” the designations of the ancestors of the 
parties, and also of the former reigning powers. By prescril)- 
Mig the specification of the year, month, &c., it is only 
intended, that the dates should be inserted as far as may be 
rc(|uisite in particular cases. 

10. Tlie above being the requisites of a declaration, it 
follows, that, if it is deficient in any of these requisites, it 
becomes merely the semblance of a declaration. This sem- 
blance of a declaration has not been separately defined by 
the venerable author, but by others it has been accurately 
defined : “ Declarations should be rejected as mere semblances, 

— - • - Tf 

CatgOyana, cited in the Smrilichandried, Cnlpalant, and SmriticUnhU 
but an unnamed antlior in tho Vivddatmdava and Vyaviihlrawumlia, 

• c 
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is 


Kxplauaiion of 
tbe preceding text* 


which arc absurd, uninjurious, unmeaniiiw, frivolous, un- 
susceptible of proof, at variance with possibility/'* 

11. Unnatural as, Such a person has taken the horn 
of my hare, and will not restore it, " Uninjurious as, 
Such a person transacts business in his own house by the light 
of a lamp which burns in mine. Unmeaning” [not having 
any signification ;] as, tbe unmeaning connection of letters. 

Frivolous:” as. This Bevadulta warbles a sweet song near 
my house. " Unsusceptible of proof as, Bevadulta ridicules 
me by a supercilious look : as this cannot be proved, it is 
termed, unsusceptible of proof ; from the momentary nature 
of the action, no witnesses can be procured; much less 
wiittcn evidence; and from the trifling nature of the com- 
plaint, an ordeal cannot be resorted to. “ At variance with poS‘ 
sibling as. This dumb man cursed me : or at variance with 
local interests: “Thatcomplainf which is prohibited by the 
government, or detrimental to the interests of a city or 
country, or to the different classes of society, is pronounced 
to be inadniissible."J 


Cafydf/aua in tlie Sinritichandried, Madliavi\j% Jl/avahdramatrka, but 
Ifdreda in the Smrliisdraj and uncertain in the Virndatandavoy Vyacahdra* 
mayucha and Vivadachandrciy and Tnhaspatl in the Smriiichintdmani. 

t The following illustrations may seem frivolous ; but other systems 
descend to similar mbmHa, For instiiice. A condition precedent of which 
the subject is an event physically impossible at the time of entering into the 
contract, renders the contract null, if it refer to an act to be done : and is 
itself null, leaving the obligation pure and simple, if it refer to the uct as 
not to be done. Thus if u man make a promise or a grant under a condition 
that the grantee do scale tbe sky, touch the moon, draw a triangle without 
angles, travel oyer Britain in an hour, go from Westminster to Rome in a 
day, tlie promise or grant is void. But one made upon condition that he do not 
scale the sky, nor touch the moon, &c. is valid and uiiconditional, the condi- 
tion being nugatory. — Colehyoohey OhUgalions and ConttaclSf Book 3, §§ 203. 

} Ndredoy cited in the ^nritisdray but Vvlhd^paii in the SmriikUMmanij 
ModhdLCcya, Veeramltrodaffa, and unceitain in the Vioddatandava, V^ava- 
hdrciw:>yuc'ha and Vivddachandra» 
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la. But the text, “ A declaration comprising several dis- 
tinct subjects is inadmissible,"* is not intended to vitiate a 
claim involving many distinct articles : for instance, if a 
man should sue another for taking his gold, cloths, silver, &c. 
there is no error in the declaration. Nor should it be alleged, 
that a declaration involving a claim of debt combined with 
olher topics is invalid : as for iustance, if one should allege, 

Such a one has borrowed silver money from me at interest; 
gold has been deposited with him, and my field has been 
usurped by him." Such a declaration is good. All that is 
intended is to invalidate a simultaneous investigation. It 
being ascertained, that in a judicial proceeding there are 
allegations of various matters, the king being desirous of 
investigating the merits, may cuter upon them at plcasurc.”t 
Hence the meaning of a declaration involving many topics 
being inadmissible, is, that they should not bo entered upen 
all at once. 

13. The term plaintilf or complainant includes the sons 
and grandsons of those persons, their interests being C({ually 
involved ; so also is a constituted agent included, because his 
appointment creates in him a similar interest, as appears 
from the following text : “A person being appointed by the 
plaintiff or complainant, or deputed by the defendant, or 
person complained against, who acts on behalf of his princi- 
pal, suffers defeat or success," i The principal participates 
in the success or failure of his representative. 


* Quotation from Ndygda in the Vivadalandapa, but from Cnlydf/aua in 
the Uadhaveeyaf Stnritichandncdt Calpatam, and uncertain in the Vi/aca- 
MramayUc^hat Smritisdra, and Vivddachandra, 

t Cited in the Vyavahdramay^dcJiat Smritkdra, Madh \.vei^u, Vivadaclmi' 
dray and Veeramitroda^a, 

J Ndreduy cited in thp Viiavalidr<x^]^a^uchaf SmidichinUtmani, Odjnilaray 
i>tnrUiiidraf but C(tft/dyam in the Sninfie/iandrica* 

, C 
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ing the declara- 
tiou. 


' Corrections may 
be made until the 
unawer isgivonin. 


Answer must 
not be taken be- 
fore the declara- 
tion has been a' 
mended, 


Answer to he 
written. 


14. This (the declaration) having been written on the 
ground, or on a board with chalk, is to be corrected by the 
rejection of superfluities, and afterwards recorded on a leaf, 
as appears from the following text of Catydyam : “ The 
judge shall cause to be taken down the spontaneous state- 
ment of the plaintiff or complainant on a board with chalk, 
and afterwards, being corrected, on a leaf.”* 

15. The declaration may be amended imtil the answer 
is given in, but not afterwards, lest there should be infinitc- 
ncss. Hence the text of Ndreda: ‘'He may amend bis 
declaration until the answer is given in ; but being stopped 
by the answer, the corrections must cease.”t 

IG. If the judges cause the answer to be given in before 
the declaration is amended, they incur the penalty prescribed 
for anger and avarice j and the king must investigate the 
claim, after ba\’ing obtained a fresh declaration. 


Section V. 

Of the Answer. 

1. What is to be done after the amended declaration has 
been recorded, is next propounded. 

VII. “ The answer of the party who has heard 
the declaration must be written down in the presence 
of the plaintifF.”J (a) 


* Cited in the Vyavaharamayuc'Jia, Smritichintamam, Dipacalica^ Modha* 
vecyc^i and Vi/avaharamatrica, 

t Cited in the Vivadatandava, Vyavaharamayue'ha, Madhavoeya, Tiva^ 
darnojcaseiii, Vkadachandrott but CMyayma in the Smritisam, 
t Ydjnyatcalcyctt cited in the Vivadatandava^ Vt/avaharamayue'haf Smriti' 
chintamanit and Smrillsara, 

[a) VII. R. and M. (The answer [of the defendant] to what he has hoard 
[read] is then to be put in writing, in presence of him who made the first 
rcpicfjcntation, 
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3, Tbo adverse party having heard the substance of the Explanation, 
declaration, his answer, or that which follows the declaration* 
is to be written down in the pi'csence of the plaintiff, that is, 
the claimant or complainant. 

3. That which is calculated to refute the first statement Eequlsitcs of an 

. answer. 

is an answer, as appears from the following text : The 

wise have held that to he an answer which embraces the 
declaration, which is solid, clear, consistent, and obvious. 

4. Whioh embraces the declaration capable of refut- Furihcr expla- 
ing it, Solid not inconsistent with reason. Clear 

not admitting of doubt. " Comistent agreeing in all its 
parts. Ohmous that which needs not the explanation 
which would be required by the use of uncommon words, or 
by ungrammatical terminations or collocation of words, or 
by the use of elliptical phrases or of a foreign dialect. Such 
has been termed a true answcr*t 

5. An answer is four-fold, a confession, a denial, a special Fonr kinds of 
})lea, and plea of former judgment, as Catyayana has dc- 

dared : A confession, a denial, a special plea, and a plea 

of former judgment, are four sorts of answer/^ J 


* Ndreda (not found in his Institutes) cited in the Yivddatandava, 
Vyavahtirama^dchat SmriticTdntamaniy Sutrillsaraf Vivadarnavasettt, Viva- 
dachandra, Vccratnitrodayaf and Prajapatirn SmriticJiandncaf 

and Madhaveeya. 

+ The conditions and qualities of a plea (which, as well as the doctrino of 
estoppels, will also hold equally, muiaiis mutandis^ with regard to other parts 
of pleading), are, let. That it bo single, and containing only ono matter ; 
for duplicity begets confusion. But by stat. 4 and 6, Anne, c. 16, a man 
with leave of court may plead two or more distinct matters or single pleas. 
2ud. That it be direct and positive, and not argumentative, 3d, That it havo 
convenient certainly of time, place, and persons. 4th. That it answer the 
plaintiff’s allegations in every material point. 5th. '^hat it be so pleaded aa to 
bo capable of trial." — Ijaro Dio, Art, Vleadiny, 
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6. A confession is exemplified as follows. The plaintilF 
declares^ “ This person is indebted to me in a hundred pieces 
of silver/’ and the other replies, ** It is true, I do owe him 
that sum,” as Catyayam has said : “ The admission of a 
claim is termed a confession.”* 

7. A denial is thus, “ I do not owe him,” as Catyayam 
declares : “ In law that answer is termed a denial, when the 
defendant or accused contradicts the charge or decla- 
ration.”t 

8. The answer by denial is four-fold, ‘‘ total contradic- 
tion, plea of ignorance, of and of non-existcnce at the 
period of the alleged transaetion.”J 

9. “ A 'special plea,” is, where the defendant admits the 
demand, but avoids it by pleading a general acquittance, 
or that be had received the money as a present, as Ndreda 
has said : “ Where an adversary admits a claim adduced in 
writing by a complainant, but avoids it by some specific cir- 
cumstance, that is called a special plea.” 1| 

10. "The plea of former judgment,” is, when the adver- 
sary asserts that the complainant had formerly made a com- 
plaint against him in the same matter which was dismissed, as 


* Fyasot, Cited in the yimdachMam(Ji}d Veeramilrodayciy but uncoi- 
lain iu the Vivddatandava* 

t Smritichiniamani, Vivadaiandava, Smriiisara, VivadarnavaseiUj Viva- 
dachandra, Smriiichandrica, Vrihaspati in the Calpatam, and Madkavceydy 
Ndreda in the Vyavviharataiim, 

J Catyapana, in the V^ai^aharamayuchat Vivadatandam^ SmriticJiandriea ; 
Ncireday in the Smririchhilamani and Rmrituam ; Vyasa^ in the Calpatan^ 
and Vivadamatrica ; Prajapali, in the Modliavceya ; but uncertain in the 
Vivadachandran 

II Cited in the Yyavalt>C'm^nayudha, Timdaiandam^ Ztivntlsarai 
drica, VecramHrodaya^ Vimdarnavasef and Vivadachandra ; but Vriliaspait 
in the Miidlmeeya^ or both according to the citation in the Calputaru* 
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Cahjatjana, has said: ''One against whom a judgment had 
formerly been given, if he bring forward the matter again, 
must be answered by a plea of former judgment/'* 

11. These A)eing considered as the component parts of an 
answer, it follows that an answer not comprizing these 
requisites is a mere semblance. This is a natural inference, * 
but in other law tracts it has been expressly declared : “ That 
is not an answer which is dubious, not to the point, too con- 
fined, too extensive, or not embracing all the parts of the 
declaration. That which is relative to other matter, incom- 
plete, obscure, confused, not obvious, or absurd, is a faulty 
answer/'t 


12. A dubious answer" is thus exemplified : as if in an 
action for debt, the plaintiff demanding 100 suvernas,\ 
the defendant should admit that he is indebted in the sum of 
100 snvernas or 100 mas/m. Not to the point as if 
in an action for debt of 100 surernas, the defendant should 
reply by admitting a debt of 100 panas. " Too confined as 
if In an action for debt of 100 snvernas, the defendant should 
answer by admitting that he owes five. " Too extensive'.'* as if 
in an action for 100 suvernas, the defendant should reply by 
admitting a debt of 200. ‘‘ Not embracing all the parts of the 

declaration as if in an action for gold, cloths, and other ar- 
ticles, the defendant should reply by merely admitting the debt 
of the gold, but of nothing else. “ Which is relative to other 
matter as if in an action for debt of 100 suvernas, the dc- 


; * Cited in the SmriUcMnldmam, V^araharama^uo’ha, Vmidatandava, 

Smrilisijra, Vivddamavaseiif, and Vivddaohandra ; but Vrikaspati, in the 
■ C'alpataru and Madhameya. 

i t Ndreda, in the SmrUichiiUdmani and Vivadatandnoa, but uncertain in 
[the Vyavalidrctmci^iic'fia, t 

[ + A weight of gold equal to sixteen mashas, which at five rnfties to each 
msha, makes the sumna equal to about 176 grains Troy. 
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J'cndant should answer that he bad been assaulted by the 
plaintiff. “ Incomplete not embracing the particulars of 
country, place, and so forth ; as if in an action to recover a cer. 
lain field, the declaration should specify it as boiug situated in 
the central province to the eastward of the city of Benares, 
. and the defendant in answer should admit generally having’ 
taken possession of a field, without specification. " Obscure 
as if in an action for 100 suvernaSf the defendant should an. 
swer, Am I alone in debt to this man ? which might signify 
that the chief judge, the assessors, or the plaintiff, were in. 
debted to another person. ^‘Confused:’’ contradictory in 
its parts : as if in an action for a debt of 100 suvernas, the 
dofendaut should answer that he received the money, but 
that he does not owe it. Not obcmis requiring explana- 
tion, in consequence of the use of ungrammatical composi- 
tion, or collocation, or of a foreign dialect : as if a person 
being sued for a debt incurred by his father to the amount 
of 100 suvernas, should answer, By the information of th( 
receiver of the hundred of my father, I know nothing of tin 
suvernas instead of saying, I did not learn from my fathci 
that be received the 100 suvernas. ^‘Absurd:” contrary 0 
reason and common sense : as if in an action for debt, tlu 
plaintiff should claim the sum of 100 suvernas alleged to hav( 
been lent out at interest, stating that he had received tin 
interest, but not the principal, and the defendant shoiik 
answer that he had paid the interest, but had not receivee 
the principal. 

Confusion of 13. By using the term answer in the singular number, i' 
plena inadmissible, ^ confusion of pIcas is inadmissible. “ That an 

swer which confesses to a part, specially excepts to a pail 
and denies a part, is not a proper answer, from its coufu 
sion.”* The above is a text of Calydyana who has pro 

^ ^ ^ , 

# Cited in S7nritichmd\ka^ V^avalidramay^’^^ha^ VivMatmdaviXj^A^ 

VccromitYOil^ffa, 
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pounded tlic reason wby such answer is improper : In one 

suit, the proof cannot rest on both parties, nor can both ob- 
tain judgment, nor can two answers be offered at once."^ 

14. But it might be contended, that in an answer involv- 
ing denial and a special exception, the proof would rest with 
both parties ; for as it has been recorded, that “ in the case of 
a total eontradiotion, the proof rests with the complainant, 
and in the case of a special exception, with his adversary ."f 
Both pleas, however, cannot be admitted in one case : as if in 
an action for debt of 100 suvernas, and also of 100 rupees, 
the defendant should deny the first claim, and specially except 
with regard to the second. 

15. On the other hand, in the ease of an answer involv- 
ing a special exception and a former judgment, the defen- 
lant must substantiate both pleas, as has been said : “ The 
proof rests with a defendant pleading a former judgment 
and a special exception.’^ J As if one should say, I received 
(he gold, but returned it j and as to the silver, I was sued in 
\ former action, and judgment was given against the plaihtiff. 
But this is incompatible, because the first plea must be sub- 
itantiated by the decree and the adjudicauts, and the second 
^y witnesses and documents. 

16. An answer involving three pleas is now to be con- 
sidered : as if in an action to recover 100 suvernas, 100 
upces, and cloths, the defendant should deny the first claim, 
rtlead an acquittance as to the second, and former judgment 
is to the cloths ; and so with an answer involving four pleas. 


• Cited in the Smrilickandried, VtfoxvMramayuc'ha, Vivdd\xtandaca, ami 
^eframitrodayn. 


+ Ndrcda in the Jyavj.hdramayitc'ha, but uncciUiii in the Vieddatandavet 
^nd Madhavesf^a^ » 

+ and Hafeeta in the Vffava^tdvamaimvhaf but uncertain in the. 

^ ii'(idaiand(iva and Vivadackandnm. 
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These, >vhcn broug'ht forward all at once, conslitntc no an- 
swer. 

17. But as Ihc several coiiiils cannot he answered with- 
out their respective pleas, these must be urged separately 
in succession. 

18. Their order will he regulated by the inclination of 
the parties and the judges but in the ease of two pleas com- 
ing together, that which is most important should first be 
acted upon, ju'ocecding afterwards to that which is less im- 
portant. 

19. But where there is a confession in conjunction with 
another plea, issue is to bo taken on that other plea, because 
there is no proof required to a confession, as Hareela has 
declared: ''If it should be asked, which plea is to be first 
considered, when there is a junction of a total denial and a 
special plea, or of a confession with another plea? the 
reply is, that which is most important, or which is most 
material to the decision of the suit, is to he taken as a dis- 
tinct answer, or else otherwise*'^* that is to say, where there 
is no distinction, the order is regulated by the inclination of 
the parties. 

20. The meaning of "that which is most important*^ is 
next propounded. In an action to recover one sacunias, 101* 
rupees, and cloths, if the defendant should confess the first 
claim, totally deny the second, and plead a release for the 
third, here the total denial, from its being the most impor- 
tant, being acted ujwn by taking the plaiiitiff^s proof, Hi'’ 
investigation must proceed. The third pica regarding llic 
cloths follows next. The same order is to be preserved in 

* Cited in tbe Sihi'iUckandned, Madhavef^^Ut Vf/arakdramfryHc 
VnadaianeJavaf and SmriUsdra. He and Vyfisa in the Vyarakdramaj/in*^^^ 
blit uneeitaiu iu the Vivudachandt a ; and Vyd!^a in the 
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lifl case of its juiictiou with a denial^ or a plea of former 
judgmeut, or special exception : as if in a suit of the nature 
iibove specified, the defendant should confess the debt of the 
jold and silver, and declare himself willing to re-pay it, but 
ihould deny with respect to the cloths, or should plead res- 
, oration of them, or that judgment was given against the 
|)laintilf in a former action for them ; here, although the 
'onfession involves the most weighty matter in dispute, yet 
IS it is followed by no adducement of evidence, the denial or 
)tber ideas are first to be considered in the investigation of 
flu* suit. 

21, But in a case where two pleas apply to one and the 
same charge, as if a person should arraign another, alleging 
that he had lost at a certain time a certain cow belonging 
to him, which had subsequently been fouud in the house of 
Ihc other, and the defendant should assert that the allega- 
tion is false, and that the cow was in bis house previ- 
ously to the period mentioned by the plaintiff, or that it 
had been born in his (the defendant's) house. This should 
not be called a faulty answer, because it is calculated to 
rebiit the charge ; it is not a simple denial, as it involves a 
justification ; nor is it a special cxc(*ption, as it does not 
admit any part of the allegation ; but it is an exculpatory 
negation, and the proof rests with the defendant, in confor- 
mity to the rule {>rescribiug that the proof of justification 
;depcnds on the defendant. 

22. But if it he ohjeeted, that this might as well be 
alleged to he the business of the plaintiff, as is prescribed in 
cases of denial, it is answered, that the rule in question re- 
lates only to cases of simple denial. Should it bo rejoined, 
that it might as well be affirmed that^the rule prescribing 
the proof to rest with the defendant, also relates only to a 
simple special exception, the answer is, that this is incorrect^ 
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as a special plea involves a denial, and there is no such thing 
as a sim][)le special plea. 

23. In general, a special plea consists partly of admis- 
sion, and partly of denial ; as for instance, an admission ol 
the receipt of 100 rupees, but succeeded by a plea neutra- 
lizing the admission : but in the instance above quoted there 
is no partial admission, which constitutes the distinction, 
This has been clearly stated by Ilareeta : “ When an answer 
involves a denial and a special plea, the special plea is to be 
first considered/'* 

24'. Where the pleas of denial and former judgment apply 
to the whole matter charged, there also the proof rests with 
the defendant; as in an action for the recovery of 100 rupees, 
if he should deny, and at the same time plead former judg- 
ment; as appears from the following text : “ In the junction 
of a denial with a special plea or former judgment, the 
defendant should adduce the proof.'^t There is no such 
thing as a pure pica of former judgment, for this would be 
Jio answer. 

25. But a confession is a good answer by itself, hocanse 
by establishing the truth of the matter adduced to be proved, 
it excludes the necessity of proving it. 

26. And where there is a junction of a spcciiil plea 
and of a plea of former judgment, as if a person being sued 
by another for a hundred pieces of money, should reply by 
an admission of the receipt, a plea of redclivery, and a plea 
of former judgment, it is optional with the defendant, [tliat 


* Cited in the Madhavee^a and Smriiichandricdi but Vf/dsa in the Calp(i' 
iaru, *' 

t Enreeta and V^d$a cited in the V^avahdrmayuc'ha, but uncertain in 
the Viviidaiandava and VMdachandra. 
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is, it is optional with him which of the two pleas he will pro- 
ceed first to substantiate.) 

27. But in no instance can two adverse parties plead at 
I he same time in one cause. 


Section VI. 

Of the Onus Probandi and Judgment. 

1. The establishment of the claim being dependant on 
jvidcnce, it is propounded by whom that evidence is to be 
adduced. 

VIIA. “The claimant shall immediately reduce to 
writing the evidence of the thing to be pr6ved.“*(«) 

la. After the answer, the claimant, that is to say, he who 
lias the matter to prove, shall reduce to writing immediately, 
ivithout any interval, the evidence, or that by which the mat- 
;er is to be proved. From the injunction of its being imme- 
lialely reduced to writing, it may be inferred, that in fur- 
nishing an answer, delay is occasionally allowed : this point 
ivill be subsequently considered. The meaning appears to be, 
that, as the necessity of proceeding without delay was not 
prescribed in the case of giving in the answer, as it has been 
m the case of recording the evidence, time is occasionally 
allowed in preparing the answer to the claim on the principle 
of “ ejrpressio unius est ejccliisio allcritis.” 

2. From the direction tlnit the claimant shall reduce to 
writing, &c. it follows, tliat he is to write down the evi- 

* YdjHyawalcya, cited iu the Smritichandried, Vyavahdramay&c'ftia, 
liailhaveeya, Deepacaliea, aud Suhodlwii; and by Mitramisra, Viswartipa, 
and Balambhatta, » 

(a) VIIA. R. and M. And then the latter shall, at once, furnish a state* 
lueiit ill writing of the proof to support what he has asserted. 
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defendant aiWiicea dence of llio matter adduced who has any thing to prove : 

hence, when former judgment is pleaded, as this is the matter 
to he proved, he who adduces that plea is the claimant. He 
(the defendant) therefore is considered as the claimant, and he 
must adduce the evidence. In a special exception also, a.s 
this is the thing to be proved, he who adduces that plea is 
the claimant, and lie is the person to adduce the evidence. 

In a total de- 3. liut ill a case of total denial, the plaintiff is the eluim- 
lual, the plamtitf. t|,e,.efQj.0 pi,jj j;o addm-e the evidence ; 

hence, hy the use of the expression " the claimant s'hall re- 
duce to writing,” it is meant, that he who has any thing to 
prove, is to do so, and not any other person. 


In casa of a 4. Therefore, in a confession, as there is nothing to he 
evidence r^uisite. proved, and neither of the parties have any claim, there is 
no evidence to he adduced, and the proceeding rests there, 
as has been clearly expressed hy llareela : “ When a spe- 
cial exception and former judgment are plc.aded, the defen- 
dant shall adduce the proof: in a total denial, the plaintiff: 
in a confession, there is no issue.”* 


YIII. ” That being right, he obtiuins judgment; 
and otlienvise, the reverse.”! faj 

Judgment mu.4 “That” means proof, consisting of documents, testi- 

adducTraeut be subsequently explained. That is, hy 

evidence* the establishment of the occuracy of his evidence, whether 


* V^dsa in the Ca^pataritj and in the V^avaMiamat/uc && the text 
of Vtjdsa and Hareeta^ but uncertain in the Vivddatandava aud 
chandra, 

t This i» the latter hemistich of a text of Ydjnpawalcyd cited hi the 
Smritickintdmanif Vivddatandava, Deepacalicat and Suhodkim ; and by 
Balawbliaita aud Mitran^Asra, 

(a) Vin. R. and M. This being established, he succeeds in his suit ; other- 
wise, the reverse. 
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iral or ducumcntiiry, a party obtains judgment, consisting in 
ho success of his claim. He obtains the reverse, or defeat, 
ionsistiiig in the loss of his claim, if it should happen other- 
vise. 


Section VII. 

Recapiiulaiion. 

1 . Having propounded summarily the nature of judicial Recapitulation, 
proceedings, the author concludes the subject by a rccapitu- 
ation. 

VIII A. “ This judicial proceeding, exhibited rela- 
;ively to causes in general, consists of four parts.”*(rt) 

la. The judicial proceeding here alluded to (identical with 
hose Avhich the king is enjoined to investigate) is exhibited 
)!• explained as being divided into four parts, relatively to 
causes in general, whether actions for debt or others. 


2 . “ The declaration of the complainant should be written 
111 the presence of his adversary.” This is termed the first 
livision, or “ the declaration.” “ The answer of the paidy who 
'las hoard Ihc declaration must be written down in the pre- 
icnce of the complainant,” This is the second division, and 
is called the answer. The claimant shall immediately rc- 
hice to writing the evidence of the thing to be proved.” 
This is the third division, and is termed the proof. “ That 
I'oing right, he obtains judgment ; and otherwise, the re- 
verse.” This is the fourth division, and is termed tlic juclg- 
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proceed lug. 


^ cited in the Smriiichandricd. i 

VIIIA, JR, and M, Thua it appears, the procedure in law-auits 
mi' stupa, 
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ment, as has been declared, '^That is called a judicial pro^ 
ceeding which, in the conflicting interests of mankind, fur. 
uishes a decision grounded on law and equity.^^* It has 
four divisions, namely, the declaratory, replicative, probatory^ 
and adjudicative, and is termed quadruplc.^^t 


3. But in the case of a confession, as there is no adduce- 
ment of evidence, and as the claim does not require to be 
substantiated, there is no issue, and tho proceeding has 
only two divisions. 

4. The deliberation of the judges for the purpose of as- 
certaining, after the delivery of the answer, to which of the 
parties the adducement of evidence belongs, does not form a 
distinct division of the proceeding, not having been pro- 
pounded as such by the venerable author,J and not being an 
act dependant on the parties themselves. Thus is concluded 
the general introduction to judicial proceedings. 


* Madhaveeya and Smrilichandricd. 

f Vyavahdramayucha and Smritichmdricrd, and by Ajparaduya* 
+ Ydjnyatvalcya, 
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OP RETORT OR RECRIMINATION. 


SECTION I. 

1. Thus having propounded the general introduction to a 
judicial proceeding, which is common to all, the author pro- 
ceeds to notice certain distinctions which prevail in particu- 
lar cases. 

IX. “A person arraigned, not having cleared him- 
self from the declaration, shall not retort ; nor shall a 
person charge another who is already labouring under 
a charge, nor shall he introduce any thing foreign to 
his original complaint.” * [a) 

2. That with which a person is charged, is the declara- 
tion : and the person arraigned, not having cleared or acquit- 
ted himself, shall not recriminate or retort on the complain- 
ant. 


3. But the objection does not apply to a plea of former 
judgment, as it involves the exoneration of the party com- 
plained against, although it is in some measure a retort : 
hence it is apparent, that the restriction is confined to a retort 
not having a tendency to refute the charge. 


* I djnyaw%lcyat cited in the Mddkaveeydf Smritichandriedt Snintisdraf 
J^^epacalicdt and Suhodhini ; and by Balambhatta and Mitramisra, 

(«) IX. R, and M. Let not a counter*complaint be preferred until the 
[orijifinal] complaint is disposed of, nor let a third person [sue] him against 
whom a complaint is pending. The statement of the cause of suit is not to be 
varied, 

E 
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4. Having thus restricted the party complained against, 
he proceeds to apply some observations to the complainant. 
A complainant shall not charge another with a matter which 
has been already charged against him, and of which he has 
not cleared himself, nor shall he introduce any thing foreign 
or contrary to what had been alleged at the time of his ori- 
ginally preferring the claim. It is declared, that whatever 
fact, in Avhatever maimer it may have l)een represented at 
the time of preferring the original claim, that same fact 
should be reduced to writing in the same manner at the time 
■of recording the declaration. 

5. Eut [should it be ohjocted,] that by formerly enjoin- 
ing that the writing in presence of the party complained 
against must lie the same os the original claim, it is conse- 
quently superfluous to repeat, that any thing foreign to that 
which has already been represented should not be intro- 
duced ; the reply is, that the former text merely enjoins the 
necessity of recording the same subject .as had been stated by 
the plaintiff* at the time of his making the original claim, 
and not another subject in the same cause ; as if the plaintiff, 
at the time of his preferring the original claim, should have 
declared that a certain person owed him the sum of 100 ru- 
pees with interest, he should not declare in presence of the ad- 
verse party at the time of recording the declaration, that the 
debt consisted of a hundred pieces of cloth with interest. 

6. Should he do so, this would he entering on another 
subject, the penalty of which would be non-suit and fine. 
But the text prohibiting the introduction ofany thing foreign 
to the original claim prohibits also the shifting the nature of 
the proceeding, even though the subject of the proceeding be 
the same : as if the plaintiff*, at the time of his making the 
original claim, should declare that another had boiTowed 100 
rupees from him at interest, and that he would not repay it ; 
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and al tbo time of recording the declaration, ho should charge 
his adversary with haring taken by violence the same sum ; 
consequently, in the former instance, there is a prohibition 
against introducing a new subject, and in the latter a prohi- 
bition against entering on a new ground of action. 

7. This has been clearly defined by Ndreda : '‘That 
man who forsaking his original claim rests on other grounds, 
is to be non-suited by reason of the confusion of his proceed- 
inga.‘^* 

8. One who is non-suited is to be fined, but he does not 
therefore forfeit all claim to the subject matter. Consequent- 
ly the injunction here introduced, “ a person arraigned not 
having cleared himself,” &c. is merely intended as admoni- 
tory to the parties against error, but it does not affect the 
validity of the original claim. Hence the ordinance subse- 
quently declared, “ The king shall investigate judicial pro- 
ceedings in a hand fide manner, divested of inadvertcneics.”t 

This must be understood as Laving relation to a civil 
action ; but in criminal prosecutions an error is fatal to the 
cause, as Ndreda has declared : " A verbal error is not fatal 
in civil actions ; should it appear in actions brought for se- 
duction, or for debt, or for landed property, the plaintiff is 
to be amerced, but it does not annul his claim.”{ The 
meaning of this is, that in all civil suits, not involving crimi- 
nal proceedings, a verbal error, or the appearance of inad- 
vertency, is not fatal, or not destructive of the claim ; that 


* Cited in the SmUkhandned, V^voMramayB.i^lKi, Vivadatandavot 
Yeei'amitrodayaf Calpataru^ and Mddhaveeya. 

t Ydjnyawalcya, cited in tke Smritiehmtdmanif Vivddatandtwa, Suhodkini, 
and Dipacalicd / and by Vishiixifitpctf JUitfChtnisfat and Salamhkatia. 

t Cited iu the Vyavcthdt^ttictyMc^hat Vivadcttctiidava, Mddhuvccyct^ and 
yceMmilmlaya, 


Text of Ndrcd^^ 


Non-suit docfi 
not invalidate the 
claim. 


Difference ia 
the case of a civil 
action from a cri- 
minal {iroscca« 
tio&< 



mitacsiiarX. 


CJIIAT. lU 




Error fatal to 
a criminal proao- 
cution, though not 
a civil suit. 


Exception to 
the rule against 
recrimination. 


Explanation, 


Objection repli* 
ed to. 


is to say, the original claim is not rendered void. The exam- 
ple gfiven is an action for seduction, &c, 

10. As in actions for seduction, or for debt, or for landed 
property, by the appearance of inadvertency, the plaintiff is 
to be fined, but his original claim is not rendered void, so in 
all civil actions. From the specification of the term civil ac- 
tions, it is inferrible, that in the case of a criminal prosecu- 
tion, error is fatal to the cause. As if a man, at the time of 
making his original complaint, should assert that he had 
been kicked on the head, and at the time of recording his 
charge, should allege that he had received a blow of the fist 
on his foot. In this case, he is not only to be amerced, hut 
his cause is to be dismissed. 

11. An exception, however, is propounded to the rule 
against recrimination previously to the refutation of a charge. 

X. “ He, the person complained against, may re- 
criminate in charges brought for abuse and assault. ”*(«) 

12. In prosecutions for abuse, whether verbal or personal, 
and in assaults, that is, attacks committed with poison or 
with offensive weapons and the like, recrimination being al- 
lowable, the person complained against may, without having 
refuted the charge brought against himself, recriminate his 
accuser. 

13. But [should it be objected,] that in this instance it 
is equally impossible to hear the two allegations at once, 
because the recrimination involves another complaint ; and 
that it is no answer, because it does not refute the first 


• Ydjnyaivalega, cited in the Vivadaiandava, Mddhaveeya, Smritichandried, 
BipoxaUca, ami Std)odkin%^ by Yishwar&pa, Milramiira, and Balamihatla. 

(a) X. R, and M, [The defendant] may bring a counter-plaint for 
abusive language, or personal trespass, or for acts of atrocious violence, 
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charge ; the reply is, that the recriminatioa is not used for 
the sake of trying two different pleas, but for the sake of 
ohtainmg a mitigated, or averting a weighty punishment. 

14. * As if a person, being charged with having abused Ejcample, 
or assaulted another, should plead that the complainant was 

the first aggressor, a mitigation of punishment might be the 
consequence, as Ndreda has said : It is a settled rule, that 
the first aggressor is the chief delinquent. He also is a 
wrong doer who attacks in the second instance, but the pu- 
nishment of the first party wll be more severe.’'! But where 
the parties simultaneously aggress, there is no difference in 
the punishment, as appears from the following text : “If there 
can be no distinction found between the parties, and the 
abuse, assault, and violence be simultaneous on the part of 
both, the punishment of both is to be the same.”! 

15. Although it is impossible to try both allegations at Recapitulstion, 
once, yet in charges of assault, &c. recrimination is perti- 
nent ; but in actions for debt and the like, it is vain. Hav- 
ing thus propounded the law with respect to the partieg, he 

proceeds to declare the duties of the judges and assessors. 

Section II. 

Of Mesne Process. 

XA. “A competent surety must be taken from Security to be 
both parties for the satisfaction of the award.” l|(a) tisfaction of the 

— award. 

* This seems analogous to the plea of assault demesne, in the English 
law ; but from what has preceded, it would appear that the equitable doctrine 
of set was not recognized in the Hindu code, 
t Cited in the Vimdatandavaf Mddhavceyaf Smritichandrlcd, and Veerami- 
irodaya. 

t DimdaviveoUf Smritichandried and VeeramUrodat/a* 

II Ydjnyawalc^a, cited in the Vyavahdramaijudha, Suhodhini^ Vivddatandava, 

IHjpacalica; and by Vishwarupa, MUramisra, BalavifibhaUa, 

(a) X\, R. and M, On behalf of each party, a surety, corai)ettint to meet 
the result of tho fluitj shall bo bound. 



MITACSHARA. 


ciiA?s n. 


8t> 


111 default of 
security, the par- 
ties to be guarded. 


What judgment 
to be given a- 
gainst defendant^ 
boiog cast. 


1. Roili pai'Lios/’ tliat is, plaintiff and defendant. A 
competent surety,” one who stands in the same relation to 
the affair. A representative must be taken from both parties, 
from the plaintiff and defendant, " for the satisfaction of the 
award,” for the delivery of the sum, or the fulfilment of the 
penalty adjudged in all proceedings by the judges and 
assessors. 

SJ. If this he not practicable, persons must be appointed 
to guard the parties, who are to provide their daily subsis- 
tence, as has been declared by Catyayam\ ‘'If a party is 
unable to furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser- 
vice of his guards.”* Thus the rule for taking security 
from the litigant parties has been declared, and it remains 
to show the object of this measure. 


Section III. 

Judgment in Actions for Debt. 

I 

XI. “ In the case of a denial, when the claimant 
proves his allegation, the defendant, being cast, is to 
pay the amount, and an equal amount to the king. 
A person bringing a false claim is to discharge twice 
the amount of his claim.”t («) 


* Cited in the VyavaJidraviayuc^haf Vivddalatidcivaf Veeramiirodaya^ Dipu- 
calica, and Mddhavee^a, 

+ Ydjnyawdci/a, cited in the Vioddatandava, Veeramitrodaya, Smriil- 
chzndricdf Dlpacalka, and Sabodkinij and by Vishwarujpa, Mitramw% 
Balamhhaila. 

(a) XL R. and M. One against whom, after [a plea of] denial, judgment 
is given, bhall pay tho jimount [adjudged to the plaintiff] together with an 
t^qual sum to the monarch. One who has made a false complaint, shall forfeit 
double the umouul of hb claim. 
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1. A denial of the claim alleged by the plaintiff being made 
by the defendantj and he being cast, or compelled to submis- 
sion by the witnesses or other evidence, shall pay the amount 
claimod to the plaintiff, and to the king an equivalent fiius 
as a mulct. 

2. But if the plaintiff cannot establish his claim, he be- 
comes the false claimant, and hence he is to pay to the king 
a fine equal to twice the amount claimed , and the same rule 
obtains in a plea of former judgment or special plea. In 
these instances, the plaintiff concealing the fact, and being 
overcome by the defendant, shall pay a fine to the king equi- 
valent to twice the amount obtained ; but if the defendant 
cannot establish his former judgment and special plea, then 
he is the false claimant, and being overcome by the plaintiff*, 
is to pay to the king a fine equal to double the amount claim- 
ed, and the amount claimed to the plaintiff. In a case of 
confession, there is no fine. 

3. The text above quoted relates only to actions for 
debt, because the fines applicable to other eases have been 
ju’opounded separately j and it is not applicable generally, 
l)oeause in cases where there is no property claimed, it 
could not apply j and although there is a special provision, 
“ The debtor shall be caused to pay by the king,”* &c. 
which also relates to actions for debt, yet that contains a dis- 
tinction which will be hereafter treated of. 

‘I. Or the test quoted may be admitted to be applicable 
to all cases, and thus interpreted : — a denial of the allegation 
being made by the person against whom it is brought, and he 
being overcome by the evidence adduced by the complain- 
ant, shall pay a fine proportionate to the several causes 


* Ydjnyaw«l(^n, oited ia the Dipacalica, Vivddo^bhangdrnam, Vivdd'.mw- 
’-wefu, Uddhixveeyo, snd Smritichandried, 


tv liat judgment 
to be given against 
a {ilaintiff failing 
to establish his 
claim. 


The text relates 
only to actions 
for debt. 


Or it may he 
interpreted as ex- 
tending to other 
cases. 
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MITACSIIARA. 


CUAP. T[. 


Inference from 
ft former text. 


Exception. 


Explanation of 
the text. 


of action. The connective particle may be used affirma- 
tively, and the term " to the king” may be considered as a 
mere recital. If the complainant cannot prove his allegation, 
he becomes a false claimant, and shall pay a fine in money 
oquiv.alent to twice the fine prescribed for each cause of action. 
In this instance, as in the former, the same rule obtains in 
cases of a plea of former judgment and special plea. 


Section IV. 

Special Rule respecting the Answer. 

1. From the injunction, that the ''claimant shall imme- 
diately reduce to writing the evidence of the thing to be 
proved,”* it may be inferred, that in the delivery of the 
answer, some delay is permitted. 

2. But an exception has been laid down. 

XII. “ In a capital offence, theft, assault, and abuse, 
[where] a cow [is the cause of action,] slander, aggres- 
sion, women; let him contest immediately ;t other- 
wise, at option.” (o) 

3. " Capital offence,” which signifies an attack upon the 
person or the like, by means of poison or weapons. " Theft” 
petty larceny, " Assault and abuse f attack either on the 
jierson or character. Its nature will be subsequently explain- 
ed. ” A cow,” a milch cow. “ Slander,” an accusation tend- 


* Ydjnyawlcyo, cited in the Dipacalica, and by Balamihatta. 
t Ibid. 

(«) XII. R. and M. In a case of atroclouB violence, of theft, of reviling or 
personal trespass, where a cow is the subject, or a [malicious] charge of crime, 
or an offence destructive of life or property, where a female [of the household 
is the subject-[in each of these cases] the Court shall compel the parties tc 
go to trial forthwith. In other cases, a day may be appointed at pleasure. 
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ing to loss of cast. " Affffression” an attempt cither on life 
or property. This compound has its termination in the singu- 
lar number, each of the terms composing it being singular.^ 
“ Women/’ women of family, and slave girls. In the former 
case, character is involved ; in the latter, property. “ LeS 
h'm contest immediatelif.’’ The answer is to he immediately 
given, and no delay is to he allowed, “ Olhemlse in other 
iictions, delay in delivering the answer has been declared 
optional with the parties, or with the assessors and judges. 


Section V. 

Indications of Falsehood. 

XIII. One who is constantly shifting his position, 
licks the corner of his lips, whose forehead sweats, and 
whose countenance continually changes colour, (aj 

XIV. One whose mouth dries up, and whofaulters 
in his speech ; who contradicts himself often j one who 
does not look up, or return an answer : who bites bis 
lips (4) 

* When two nr uinre wortlij come together, each in the ssamc case, and which, 
m the usual mode of construction, would be separated by a conjunction 
equivalent to and,” they may be formed into a compound of the third 
species called Dumndim. There are two modes of forming compounds of 
this species. In the first mode the compound is considered as many, 
atid the last word is therefore put in the dual or plural number ; and in the 
second mode, the aggregate is considered as o??e, and the last member is, 
consequently, put in the singular number and neuter gender. Wilkin’^ 
Grammar, 5ti0. The passage in the text is jui example of tho latter species 
of compound. 

(u) XlJl. K, and M. One who moves from place to place, who licks the 
corners of his mouth, whose forehead sweats, and whose countenance changes 
colour. 

(b) XIV. R. and M, "Who with words from dry throat, stammering, 
says much that is oouUadictory, who makes no rtspouse to word oi look, whO' 
t'Mlracts the lips — 


Tndicalions of 
falsehood cnuiucr- 
ated. 
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CII4P. IL 


Exposition of 
tlio text. 


Further expla^ 
natlun. 




XV. One who undergoes spontaneous changes, 
whether mental, verbal, corporeal, or actual ; such a 
person, whether under a charge or giving evidence, is 
esteemed false.”* (c) 

2. " One who miderffoes spontaneom chmcf^i or alterations 
such as are not caused by fear or other passion ; whether 
mental, verbal, corporeal, or actual, is esteemed false whether 
under a charge or giving evidence. 

3. He then explains those changes particularly, “ Who 
is eonstanllji shifting his position who cannot remain in one 
place, "Who lids the cornerf Ms lips:’* who mbs the i\p 
of his tongue about the extremities of his lips. These are 
actual changes. 

4. " Whose forehead sweats Whose forehead is marked 
with drops of perspiration. “ Whose countenance continnallg 
changes colour undergoes an alteration in colour from 
dark to pale. These are corporeal changes. " One whose 
mouth dries up, and who Jaultcrs in his speech who hesi- 
tates, and hardly articulates in his speech, “ Who contradicts 
himself often whose words are much at variance with each 
other. These are verbal changes. “ One who does not look 
up, or return an answer one who docs not give a direct 
answer, and who on being looked at does not look a man 
full in the face. This is a sign of a mental change. " One 
who bites hh lips or who contorts them. This also is 
corporeal changc.f 


* Ydjnyawaleya, cited in the Subodhini, and by Lipacaliea, Apuradit^af 
llUramisra, Balamhhatia, YishwarUpa, 

(c) X.V, B, and M. Whosoever [in this wise] changes his natural man- 
ner, in the action of his mind, of his speech, and of his person, is to be set 
down as false in his comibaint, or [if a witness] in his testimony, 
f The manner and deportment of witnesses is very commonly a pnn- 
cipid ground of assent to or dissent from their testimony, and is doubtless a 
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6. These are declared to establish merely a probability 
of falsehood : not a certaiutyj from the difficulty of distin- 
guishing between changes which have a cause^ and those 
which are spontaneous. Should any intelligent man be able 
to explain the distinction, even this is not a cause of failure. 
As people do not perform funeral ceremonies on the appeal'- 
ance of the probability of a person’s dying ; so, in these 
instances, although it should appear probable that a person 
will be defeated, still it is not the proximate cause of defeat. 

6. Moreover. 

XVT. *' One who on his own authority decides a 
doubtful cause, one who flies, and one who being sum- 
moned stands mute, is to be cast and amerced. 

6c. One who on kis own authorlli/, without having recourse 
to proof : decides, by duress or other mean.s, a doubf/iU cause : 
one in which the claim is denied by the debtor, shall be cast 
and fined. Being sued after having confessed the ^aim, or 
after its being proved against him, one who flies or absconds, 
and being sued and summoned by the king, one who stands 
mute in the assembly, are also to be cast and amerced. 


vei-y rational indication of the existence or want of sincerity. That the dis- 
position of the witness will have an influence ou his manner is undisputed ; 
the adequate observation of it is, however, a matter requiring the moat skil** 
ful and judicious discernment ; the detection of affected plausibility, and the 
assistance of constitutional timidity, are objects which respectively import, 
in an eminent degree, the administration of justice. Appendix to Pothicr, 
p. 256. And in a subsequent place, a passage from Lavater connected with 
this subject having been quoted, a citation from Halhed’s Code of Qentoo 
Laws is given, descriptive of symptoms similar to those mentioned in the text, 
* Ydjnyawalcya^ cited in the Dipacalica and Svhodhini, and by Viskwariipa, 
^alambhaUa, Aparaditya and Mitramiitra* 

(ft) X\ X, R. and M. One who enforces by hi| own arbitrary act a claim 
which is denied, who absconds, or who does not respond when called — [each 
of these] is considered to have failed, and is amenable to punishment* 

• F 3 


Tlioso pytnp- 
toms, not ceitain 
or fatal to the 
case. 


Cases of non suit 
and fine. 
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Explained. 


Case of conflict- 
ing claims. 


Who is to pro- 
ceed. 


7. Whether under a charge ov giving evidence, is es- 
teemed false’* Prom this text, it might be inferred that a 
mere aseertainraent of probable defeat was intended. The 
word amerced” has been used to preclude that supposition. 
The word “ cast”, has been used to obviate the supposition, 
that such person is only to bo amerced, but that he does not 
iuenr tlie forfeiture of his claim* 


SECTION ^7. 

Of ConjUeiing Claims, 

1. "When two claimants come into court, and siinulta- 
neously prefer a claim : as if one person having obtained a 
field by gift, and enjoyed it for some time, and then on an 
emergeney goes willi his family to another part of the coun- 
try j and another individual, having obtained the same field 
by gift', and enjoyed it for some time, goes abroad, and after- 
wards both of them returning, come into court simultane- 
ously, each claiming the field : in such a case, which of them 
is to 'proceed ? In answer to that, it is stated ; 

XVII. “Both having witnesses, the witnesses of 
the first claimant are to be adduced. But the first 
claim being rejected, they will be those of the second 
claimant.”! («) 


* In a former verso, Chap. ii. Section 1, §§ 9, there was a provision against 
the forfeiture of the claim in certain cases, The provision for it here is in- 
troduced, to shew that such consequence follows in some instances. 

t Ydjwyaioakyat cited by VislmartpiXt Balamhliatta^ and Mitramuraj and 
in the SvLbodhinij DipacaUcat Vioddatandam^ VyavoJidi^ackiMmini and 
Smriihi'tnt. 

(a) XVIL R. and M. Wlirrn there ate [rival rlahns. and] witnesses on 
both sides, the witnesses of him who asserts tiie cider title, are to be [first] 
examined ; if that title be admitted, thou the witnesses of him who claims by 
aubsequent title [shall be examined]. 



MX'T. n. 


OF CONFLICTING CLAIMS. 


2. “ Both 'B Both claimants having witnesses, the witnesses 
of the first claimant are to he examined. By tlie first claimant 
is meant, not the man who makes the first claim, but the 
person who claims the first gift and occupancy. 

.3. But if the adverse party should admit the assertion, 
saying, that it is true, but that his advei’sary sold the fiokl to 
the king, who gave it to him, or that he had received iti as a 
gift from another, to whom it had been given by liis adver- 
sary, then from the incapacity of the first claimant to offer 
proof, his claim being rejected, the witnesses of the second 
claimant are to be examined. The witnesses of the person 
who claims the second acquisition and occupancy arc in 
this case to he examined. This is the most correct interpre- 
tation. 

4. It is wrong here to apply the rule, that in case of a 

denial, the witnesses of the plaintiff, and in the case of a 
])1ea of former judgment or special plea, the first claim 
being rejected, the witnesses on the part of the defendant 
must be examined. , 

5. That has been ali’cady declared in this, " The claimant 
shall immediately reduce to writing the evidence of the thing 
to be proved,”* and in the subsequent texts ; and there 
would be a repetition, if such were the meaning. The dis- 
tinction has been clearly laid down by Ndvedn in the follow- 
ing texts : “ In a denial, 1 be [ilalntiffls to .adduce the evidence : 
in a special plea, the deiendant : and in a pica of former 
judgment, it is only necessary to produce the dccreo.”t 
Having recited this text, lie proceeds : “ Where there are 
two claimants to one cause of action, and each has witnesses, 
tho.se of the prior claimant are to be examined.’’’J Thi.s 

* See Chapter ii. Section 3, verse 1 . • 

t Cited in the VyavaMvadhlntdmaniihvit Cahjiitfana\ni\\Q SmriiichandrkiL 
i Cited in tho Simdalandctvvtf VtiavaMmchintmianif and 


E.\coptlon, 


General rule 
not applicable in 
this instance. 


Argument in 
support of tlio 
above opinion. 



4r, 


A wagering par- 
ty being cast, 
must make good 
the fine nnd wager, 
besides tlie claim/ 


Wager may be 
by one party only. 


In which case 
he alone is respon- 
sible for it. 


MITACSIIArX. II. 

case 1)ein^ distinct from all others^ has been provided for 
specially. 


Skction VIl. 

Of an Action attended hj Wager. ^ 

XVIII. “ If the claim be attended by wager, the 
losing party is to be compelled to pay a fine, his 
wager, and the thing claimed to the plaintiff."t («) 

1. If the claim or judicial proceeding be a wagering one, 
or joined with a wager or slake, then the party who loses, or 
is cast in such wagering cause, shall be compelled by the king 
to pay the fine specified, and the wager made by himself, to the 
king, and to the plaintiff the property forming the subject of 
the claim. 

2. Where anj"^ person, influenced by vehemence, engages 
in the event of bis being cast, to paj’' a hundred panas, and 
his adversary does not engage at all, there also the cause may 
be proceeded on. 

8. Should the event of that cause prove the wagering 
party to be cast, he shall be made to discharge his wager, 
together with a fine. But should the other party be cast, he 
is only to pay the fine, but not the wager ; because the dis- 
tinction has been observed of the wager made by the party 
hinaself. 


^ This is uot exactly the wager of English law ; being in fact nothing more 
than a simple bet on the part of the libigant using it, that he obtains judgment 
on his side. 

t Ydjnyawalcya, cited in the Suhodhini and Dipacalica, and by Apara- 
ditya, Mitramkraf Bcdambhatla, and Vkhwarupa. 

{a) XVIII. R. and X. Should the suit be accompanied by a wager, [the 
Court] shall compel the losing party to pay the fine [prescribed], as well as 
his wager and his debt to the creditor, 
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4, So, where one party wagers a bnndred, and the other 
fifty ; in the event of loss, each party is to discharge his 
own wager. From the condition expressed, “ If the claim 
be a wagering one,” it follows that it may be without wager. 


Section VIII. 

Sj)ecial Rules of Proceedinff, 

XIX. “ The king shall investigate judicial pro- 
ceedings in a bo7id fide manner, rejecting ambiguity 
fChalaJ ; * but should the truth not be established ac- 
cording to judicial form, failure ensues.”! ('^) 

2. Neglecting or casting aside mnbiguit^, or what may 
have been stated imintentionally, lie king shall imestlgale or 
Inj judicial proceedings in a waawer, according to 

tlic real circumstances of the case ; and if the facts as they 
exist in reality be not established or proved according to 
judicial form, failure ensues, or defeat is the consequence. 
Therefore it is necessary to proceed according to the real 
circumstances of the case. 

S. It becomes the judge and assessors to use all means, 
gentle and other, to induce the parties to declare the truth ; 

in which ease a decision may be passed without having rc- 


* Fraud (C’AalaJ, or perversion and misconstruction, is of three sorts : 
1st, verbal misconstruing of what is ambiguous ; 2nd, perverting in a literal 
sense what is said in a metaphorical one ; 3rd, generalizing what is particular. — 
T. Colebroohe, on the Philosophy of the Hindus, Trans, R. A. S., vol. i, 
p. 117. 

+ YuJnyatBalcga, cited in the Subodhini and Dipacalica, VishtvarUpa, 
Bahmbhatta, AparadUga, and Mitramisra. 

(a) XlX, R. and M. Let the monarch, rejecting subtleties, conduct the 
tnal of suits upon the merits ; even merits, in the absence of pi oof, must fail 
of success in the suit, 


Each party res- 
ponsible fur his 
own wager. 


Trial to be bond 
Jide, 


Parties must be 
urged to declare 
the real facts. 


Hy the judges 
and assessors. 
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Two methodic 
of deciding cer' 
taiu and uucci' 
tain. 


Proof of a part, 
when the whole 
claim is denied, 
ia proof of the 
whole. 


Explanation. 


course to witnesses or other evidence. But as it is imjios- 
fciblc in every case to decide agreeably to reality, a decision 
must be made according to tbo witnesses or other evidence ; 
this is the alternative. 

4. As has been declared : “ Two methods have been 
propounded, the one certain, the other uncertain. Certain, 
is where the real facts of the case are represented ; uncertain, 
is where the facts are doubtfully stated.^^* A proceeding 
carried on in the certain mode is the primary one, but the 
uncertain mode is scc 9 ndary, because a decision passed on 
the faith of written proof and witnesses may be sometimes 
correct and sometimes otherwise, for witnesses and other 
evidence may be false. 

5. “ Should the truth not be established according tcj 
judicial form, failure ensues.'^ An example is now given ol’ 
this latter part of the text. 

XX. “ In a denial of more than one written claims 
if confuted in a part, lie shall be made to pay by the 
king the whole amount of the claim ; but that which 
has not been represented should not be received.”t(a) 

C. In a written .allegation, comprising more than one, or 
several claims for gold, silver and cloths, for instance, should 
the defendant deny or disallow the whole : if confuted, or 
forced to an admission by witnesses or other evidence in a 


* YitjH^awalcijaf cited by Aparadlhja, Bahmhhatta, and in tlie VimdH’ 
iaadn^x. 

t Ydjhyawah'ya^ cited by Balamhliatta, Bialmtkvupaj Mitramimif Jpara- 
dibja^ and f^idayanL 

(a.) XX. II, and M. If one plead a denial to a representation including 
several matters, and one^part be proved against him, the monai ult sliall compel 
him to pay the whole amoimt claimed : but what has nut been picviously di- 
claicd [liy Ihe pliihititfj is inadmibaiblc. 
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part of the claim, the gold, for instance, the king shall cause 
bim to make good to the plaintiff the whole, comprising the 
silver and the other articles specified. But that which has 
not been represented should not be received that thing 
which has not been mentioned at the time of making the 
first representation must not be received ; as if the plaintifi* 
should assert that he had forgotten a certain article, his 
assertion must not be received or attended to by the king. 


7. This is not merely an express precept ; because the 
defendant is proved to have been false in one instance, and 
therefore it is presumable that he is false in another ; and 
because the plaintiff is proved to have been true in one 
instance, and therefore it is presumable that he is true in 
another. The text of the contemplative sage is thus asso- 
ciated with the result of inference, or in other words, pro- 
bability. 

S. A decision being passed according to reasoning and 
express law, should it not be conformable to the real merits 
of the case, the judicial officers arc not blamcable, as Gmila- 
ma has declared : Inference is the mode of discovering the 
truth : relying on that, therefore, let a conclusion be formed.'^ 
He then proceeds to declare, “ that the king and his officers 
are exonerated from blame’' [in such cases.]* 

y. This rule respecting a person who has been confuted 
in part, must not be interpreted simply to imply the rejection 
of the defendant’s statement ; because it expressly declares, 
that the king shall cause a person who is confuted in part to 
make good the whole. 

ly. Qaty&yam says : “ In an action comprising many 
claims, the creditor shall recover that property only to which 
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• Cited in the Tieddataitdixi-o. 
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lie can establish his claim by witnesses or other evidence/'* 
This text relates to the discharge^ by the son or other heirS; 
of debts contracted by the father or ancestor. 

11. In this instance, if several claims be preferred against 
a son or other heir, and be plead ignorance, he is not a deny- 
ing party ; and if confuted in part, he does not incur the 
imputation of falsehood. Hence, the text concerning a denial 
in the case of several written claims, does not here appily, from 
the absence of denial, and the consequent absence of the 
required inference. 

12. Therefore the latter text of CaUj6yana must ho con- 
sidered generally operative in a plea of ignorance, exclusive 
of the particular ordinance concerning a denial. 

13. In all actions for debt, and other actions, approach- 
ing to certainty ,t if more or less be proved, the claim is not 
fully estahlished/’$ This is declared by Catyayana : which 
means, that a part only of the claim, or more than the claim 
being proved, by testimony or other means, the whole is not 
thereby established. Should this text be adduced in opposi- 
tion, and should it be argued, that the proof of one part 
of the claim cannot in any ease establish that part which is 
not proved, the answer is, that although the meaning of the 
text is, that by reason of the necessity of proving the whole 
claim, the proof of a part or of more by the witnesses ad- 
duced does not establish the whole which is to be proved, 
still from the use of the terms “ not fully established f the 

* Cited in the Yivddatandava, And in the VyavQlidrachintdiffbiiMi anil 
Vivddarmvasdu, 

t “ Sihira^ryeshoOi approaching to certainty.” Proof in a case of gednetion 
or the like is dependant on evidence, &c., resting on tokens or other weak 
grounds ; therefore, in such cases there is uncertainty. But in cases of debt 
and the like, the proof defending on evidence resting on strong grounds, these 
cases are approaching to certainty. — SModlilni, 

Cited in the feerawifrodayaj S?nrfMmdrird, and ViVddaWtdava, 
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moaning is, that a doubt remains, and that recourse must 
be had to other proof. This also is warranted by the text, 

rejecting ambiguity.’^* 

14). But in criminal prosecutions, if part of the charge be 
proved by witnesses adduced to establish the whole charge, 
in this case the whole charge is proved, because this alone is 
sulficient proof in such prosecutions, as appears from the fol- 
lowing text of Cat^ayana : “ In cases of adultery and theft, 
the whole charge is proved, should the witnesses adduced 
depose to the truth, of any part of it.^f 

15. But [should it be objected], that “ In a denial of more 
than one written claim," &c. is one sacred text, and “ In an 
action comprising many claims," &c. is another sacred text ; 
—that here no authority can attach to either, from their op- 
position to each other, and their being mutually conflicting ; 
and that they cannot be reconciled by applying them to difler- 
ent subjects ; — it is answered, that 

XXI. “ When two sacred texts oppose each oj;her, 
that which is most applicable has most weight.”|(«) 

15tf. Where two sacred texts contradict each other, the 
contradiction must be rejected by referring them severally ; and 
that which is applicable, by general or particular inference or 
otherwise,!! has most weight or authority. Should it be asked 
how this applicability is to be made apparent ; it is answered, 

* Sectian 2, §§ 1, 

t Cited in the Veeramltroddjfa, Smviiiehandricdf dud VlvddarnavasetK, 

t Ydjnyawalc^a, quoted by Sulapani, Bahmbkattai d:c. 

(a) XXL H. and M. If two texts of the Law be opposed to each other, 
an argument founded on usage is of force. 

II Ootsuryapuhadadef luk^huna, by general or particular inference.” Tho 
exception supersedes the general rule ; and this it the method of construing 
the universal and special rules : ** or otherwise,” applicable or not so, by reason 
yf its being appropriate or the reverse to the subject msdter,~-Subod7iini^ 
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CHAP. II, 


by experience, by ancient experience, showing the relation 
between cause and efiFect.* 


16. Moreover, in the instance in question, it is proper 
to apply the rules severally, and in all instances, it is optional 
to refer rules according to their applicability to particular 
cases. 


17. A special exception is propounded to the general 
rule respecting conflicting authorities. 

XXIA. ” It is a fixed role, that the sacred code 
is of greater authority than the rule of ethics.”t(a) 


17a. Ethical codes, such as those compiled by Usanasa and 
others, indeed, having been already excluded by the text 
“ conformably to the sacred code of laws,”t it follows that 
the ethical rules here meant are those which treat of the duty 
of kings, and are included in the sacred code. Where the 
sacred and ethical codes arc at variance, the former is more 
authiTritative than the latter ; this is the established nile or 
definition. 


18. Although there is no essential discrepancy between 
the sacred and ethical codes, owing to their conjoint opera- 
tion ; yet, from the superiority of the subject of religious duty, 
and the inferiority of the moral code, the sacred code is of 
greater authority : this is the meaning. The superior ity of 


^ In logic, Anwaya and VyaiireJea : the first is the relation of events, of 
which whenever one occurs, the other also occurs ; the second is the connexion 
of circumstances, of which when one occurs not, the other also does not occur. 
— Note to IHy,} vol, p, 9. 

t Ydjnyawahyaj quoted by Sdapani, BalmMatta, Sfc, 

(a) XXIA. B. and But the Dharma Sdstraisof greater force than 
the Artha S^tra. This is a settled rule. 

; Chap. I, p. 1, §§ 2* 
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;piritaal matters has been exhibited ia the commencement of 
jhc work.* Therefore, when the sacred and ethical codes 
)ppose each other, the latter must give way, and it is not 
jptional to refer them severally. 

19. What is the example ? “A man may unhesitatingly 
cill a spiritual teacher, or a child, or an old man, or a learn- 
;d priest, coming with an hostile intent. There is no 
'uilt at all imputable to the slayer of a person coming with an 
lostile intent, whether overt or concealed ; for wrath meets 
)Vi'ath.^^:t^ '' Let a man in battle strive to destroy a person 
coming with an hostile intent, even though he may have stu« 
lied the whole Vedanta : by such an act he does not become 
;he murderer of a Brahmin.^^|| These are specimens of 
moral rules. “ Having slain a Brahmin unwittingly, such is 
the prescribed expiation ; but there is no expiation permit- 
ted to one who wilfully kills a Brahmin, ’'f These and 
others are texts of the sacred code. But these extracts 
should not be quoted as conflicting instances of the sacred 
and ethical codes, where the former should be held to prevail 
over the latter. 

20. For as these two do not apply to the same subject, 
there is no opposition, and consequently no room to assign 
relative superiority. “ A man may unhesitatingly kill a spi- 
ritual teacher, or a child, or an old man,” &c. These and 
the other texts have been merely recited in corroboration of 
the following texts, commencing, " A Brahmin may take up 


* In (he first chapter of religious duties and ceremonies. 

t and yisAna in the VivddoTMvo.wt'u j but tmeertsin in the Y<>era^ 

mitrodaifa. 

t Uncertain in the YeeramUrodaya; but CaUacahlMtta, says, it is the text 
of • 

II Catydyana in the Vivdilarnavasetu and YeeramUrodaya. 

II Mem, cited by Callacabkalta, (fc. 
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though apparent- 
ly at variance, not 
examples of the 
above rule. 
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arms in defence of religion" “ In self-defence, and in de- 
fence of sacrificial apparatus, in war, and in guarding Brah- 
mins or women, one who lawfully kills another is not cul- 
pable."* In defence of one-self, in defence of sacrificial appa- 
ratus, or articles requisite to the performance of sacrificial: 
ceremonies, in battle, one who slays another lawfully with 
sharp weapons, who slays a person coming with an hostile in- 
tent against women or Brahmins, is not punishable. 

21. A person may slay a spiritual teacher or others whose 
persons are exceeding sacred, if they come with an hostile 
intent. A fortiori others. From the occurrence of the 
word orf in the preceding text, and the word “ evevl’ in 
a former one prefixed to “ though he may have studied the 
whole Vedanta*^ it is not intended positively to assert that 
spiritual teachers and the like may be slain, f This meaning 
also may be gathered from the text of Soomuntoo. There 
is no crime in killing any one coming with a hostile intent, 
except a cow and a Brahmin and from the text of Menu ; 
“ A man must not slay a spiritual teacher, an expounder of 
science, a father or mother. Brahmins, or cows ; all these are 
sacred, j; 

23. The text, by applying it to the prohibition of slaying 
spiritual teachers, and the like, coming with an hostile intent, 

* Menu, cited by CullucabhaUa, d'C, 

f The whole of this disquisition is rather obscure. The meaning seems to be 
this. It was declared that where the provisions of the sacred and ethical 
codes oppose each other, those of the former are to be adopted to the exclusion 
of the latter but it is the object of the author to prove that, in the instances 
cited, although there is an apparent variance, they are really not inconsistent ,* 
that they may both stand, if not construed literally * that the provisions of the 
ethical code, in these instances, should be considered in an hyperbolical sense, 
and that the authority to slay wilfully, a Brahmin coming with an hostile 
intent, is not meant to be*taken in its literal sense, but is used as an argument^ 
a fortiori, to prove the permission of slaying other hostile aggressors, 

+ M€7m, cited by CuUticcibkaUaf ifc. 
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is rendered pertinent, but not otherwise, as the prohibition 
to destroy is conveyed generally in the Shasters : “ There 
is no crime in killing any one coming with an hostile intent,” 
&c. This text also relates to other than Brahmins and the 
like. 

23. For, "an incendiary, one who administers poison, 
one attacking with a murderous weapon, a robber, one who 
usurps the laud, and one who carries off the wife of another, 
these six are denominated hostile aggressors.”* One intent 
on destroying by sword, poison, or fire, one who has lifted 
up his hand in imprecation, one who destroys by means of 
incantations, t a spy upon the king, an adulterer, a seeker out 
of blemishes ; these and others of the like description are to 
be considered hostile aggressors. Such is the general defini- 
lion of an hostile aggressor. 

21 But Brahmins and the like, being hostile aggressors, 
may be opposed by a person not meditating their destruction, 
but for the sake of his own preservation. Should they be 
destroyed unintentionally, a slight expiation must be pei’- 
formed, but the king does not award any punishment. This, 
then, being the conclusion, it becomes necessary to adduce 
another text as the example [of opposition between the sacred 
and ethical codes.] 

25. It is now declared : “ The acquisition of a friend is 
more desirable than the acquisition of gold and land. There* 
fore a man must strenuously endeavour to obtain that.|” 
This is a rule of ethics. But the sacred code declares, that 


* Cited in the Veeramitrodaya, Vivddar/imastiu, Dipacaliea. 
t The original has it “ by means of the Atkurvaveda**^ The AlAurvaveda, 
as ia well known, contains many forms of imprecation for the destruction of 
«nemieB.— JTfjrdJ on the ffmdttSt voL i, p. 298. * 

I Uncertain in the Veeramiftoday(^. 
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Penance 
preferring 
ethical code. 


tte king, divested of anger and avarice/^ &c*. In these 
two instances there exists some contradiction : for instance, 
in a regular judicial proceeding, the acquisition of a friend 
would be accomplished by prejudging the success of one 
party ; but this would not be conformable to the sacred code, 
in conformity to which, the success of either party not being 
prejudged, the acquisition of a friend will be defeated. 

for 26. Here then the sacred code is more authoritative 
than the ethical code ; and Apasiamba has propounded a 
heavy x:>enancc, where ethical and sacred rules interfere with 
each other, for the person who inclines to the ethical. The 
penance endures twelve years. 


* Chap, i., Sec. 1, §§ 2. 



CHAPTER III. 


OF THE GENERAL NATURE OF EVIDENCE. 


Swrj’ioN I. 

1. Il has been’ said: “The claimant shall immediately 
reduce to writing the evidence of the thing to be proved/' 
but in anticipation of the question, what is the nature of that 
evidence ? — 


XXII. “Evidence is said to consist of written 
proof, possession, and witnc.sses. In the absence of 
all these, one of the divine tests is prescribed.”* (r/) 

3. Evidence is that by which a matter is established or 
decided. This is two-fold, human and divine : human evi- 
donee is three-fold, writing's, possession, and witnesses. Such 
is the opinion of eminent sages. Writings are of two sorts, 
official and private. The ofiicial sort has already been de- 
fined jt the private will be treated of hereafter. Possession 
implies enjoyment. Witnesses will he treated of hereafter. 

* ydjn^awalcy(t>, cited in the Veenmitmhya, Vyavalidrackinldnianif 
I'ioddatandavay Vyaoahdramayuc'ha. 

(a) XXII. R, and M. Legal proofa are deecribed as, writing, posyessiyn, 
and witnesses, In the absence of either of those, it is ordained, that some one 
of the ordeals is [to be resorted to.] 

+ In the first chapter, treating of religious duties and ceremonirs, by tlio 
following texts of YdJnijawalcya Let a king, havring given land or assign- 
ed a corrody, cause his gift to be writtoiv for the information of good prinoPG 
’^vho will succeed hm” ** Either on prepared sill^ or on a plate ol copper, 
Sf'aled with his own signet. Having described hU ancestors and lii insult ’* 
^Hiod/tuu, 
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4. Should it be admitted, that writings and witnesses, 
from their being expressed by language, and from their be- 
ing comprehended in sound,* may be evidence, but at the 
same time contended, that possession cannot be evidence, 
[from the absence of this capacity,] it is answered, that 
possession is proof, when joined to certain qualities : because 
purchase or other proximate cause of proprietary right may 
he inferred from conformity,! or deduced from presumption 
and therefore possession is proof, cither by inference, or by 
reason of its not having any independent existence. 

5. In default of writings and the other two descriptions 
of evidence, a divine test, the nature and distinctions of 
which will be treated of hcreaftei’, is propounded as another 
species of evidence to he resorted to, with due attention to 
tribe, place, and time. This fact is ascertained from the 
text above cited : In the absence of all these, a divine test 
is prescribed I j and also from the nature of a divine test, 
and of its proof having been declared in the scriptures. ^ 


* To the doe understanding of this, it is necessary to e\|>lain, that accord- 
ing to the Mitminsa philosophy, there are three modes of ]irtu)f : PrufyvhhUf 
or the evidence of the senses ; TJnmomam^ or the evidence from inference ; 
and Shibdu, or the evidence from sound. 

f Avi/ubhicharUf or conformity, is a term of logic. “In Ifetwahhasa, 
there arc five divisions, viz., Suv^ulhicharu, ViroodhUy Siitpruiipukshu, 
I\ dJkcc, and Vadim. The assignment of a plausible, though false reason to 
establish a proposition, is called Helwahliasa. Agreement as well as disaeier- 
ment in locality between the cause and the effect, is Suvt/uhhlchartt,^' — Ward, 
vol. i„ th 409. 

t Arlhapali This is a mode of reasoning peculiar to the Mimmsaf school 
of philosophy. Mr. Culebrooke on the Philosophy of the Hindus, observes 
“ Presumption, Arthapatf, is deduction of a matter from that which could 
not be. It is the assumption of a thing not itself perceived, but necessa- 
j s ini^aad by another which U seen, heard, or proved.’— E. A. S., 
f 44o. • 

li Seo mpra^ § 2 . 

Hachp leea declared ui iht^ sciipturca, Wheze there Is any visible proof, 
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0, But when two claimants come simultaneously into 
court, the one relying* on human evidence, the other on a 
divine test, he who relics on human evidence is to be first 
heard, as appears from the text of Caty&yana : When one 
adduces human evidence, and the other appeals to a divine 
test, the king will in this instance proceed to examine the 
Imraan evidence, and will not have recourse to the divine 


Human evi- 
dence ih pr0r<'rable 
to a tiivme 


7. Moreover, where there is human evidence to establish 
the principal part of a claim, there also recourse must not be 
had to a divine test : as in the case of a denial of a claim 
for a debt of one hundred pieces of silver borrowed, with 
interest, should there be witnesses to prove the delivery, but 
not the amount of it, or the rate of the interest specified, and 
tlic claimant should offer to prove these facts by a divine 
lest, here also, conformably to the rule, In a denial of more 
tJuui one written claim, See., a divine test cannot be bud 
recourse to, for the purpose of establishing either the amount 
of the debt, or the specified interest. 


The prlncipat 
part of a claim 
beiuf? proved by 
hinnan evidence, 
recourse should 
not b(3 had to a 
cUvmo test. 


8. This has been declared by Caiywfana : Where hu- . The same rule 

• 1 • y w 4- 1 i- r +1 declared by Ca* 

man evidence is applicable to even only one 2 >art oi the ease, lyuyanoL, 
that is to be received in preference, and recourse must not 
be had to the evidence of those willing to establish the whole 
case by divine test/^t 


it ig improper to have recourse to that which is unseen : and aa the nature 
of the divine test as proof, is contained only in the scriptures, and it is not 
palpable to the understanding of the world, so long as there ia visibio ]iroor, 
iu visible evidence should not be resorted to. — Siibodhini. 

* Cited in the T^eeramitrodaya, Vyavahdracfiinldmani, Tivddalandat'rr, 
S^yiriticJiQLV dried, V^avahdramadhava, but Ndreda in the JSmrUicIdiitdmaiii 
and VyavahdroLinayiio’ha, ^ 

t Cited in the Vetrawitrodcr^a, Vyavahdramayiiv/ict, Vi uhhif and m'a ^ :ind 
Bmrit icJiandricd . 
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9. Blit if tbci’c 1)0 any t«xt ordaining that a divine test 
must be resorted to in the trial of secret offences, still that 
applies only to cases where there is no human evidence : and 
although Ndreda has propounded the following rule, '' In 
the case of an aggression committed in a desert, in an uninha* 
hited place, at night, or in the interior of a dwelling, and 
in the case of a denial of a deposit, divine test must be resort- 
ed to,”* this also is applicable only in default of human evi- 
dence. This is the general fixed rule : an exception to it will 
.subsequently be shown. 

10. III the investigation of aggressions, or assault and 
abuse, and in all cases attended with violence committed long 
ago, the witnesses must be subjected to a divine test,”! 

11. Next are propounded certain rules regarding writ- 
iiigs and other evidence. '' The proof of established custom, 
among assemblies of townsmen [pvga], companies of traders 

or conventions of different trades {jjmina), depends 
on documentary evidence. There neither divine test nor 
wituyssos are aviu]ablc.”j: 

1:1. “ So also in a case relating to the right of a pathway 
or road, and in a case of a watercourse, possession affords 
the weightiest proof. There neither divine test nor wit- 
nesses arc availa)>le.”j| 

l-l. '' In e.ises relating to the payment or non-payment of 
Wciges being between master and servant, to the non-payment 
for an article purchased, or when a dispute arises concerning 


^ Cited in the Vivddatwndava and Veemmiirodvya,. 

+ \ riha^pfitij cited in the VivadutandarcL but Cafydyana In the Fwrtt* 
mtrodayoi,, SmrVkhandnca, and y\}amlidmclhinidm.aai. 

: Ibid. , 

II Ctttyiyanfi, cited in the Veemmiirodaya, VyavaJidvachintdmayii, and 
Hmriiichandaca j but Vrihaspati in tiio Vioadatandava* 
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wagers laid at dice, or with sporting animals ; in all these 
rases the evidence of witnesses must he resorted to, and 
l ecoursc must not be had to a divine test or to writings.”* 


Section II. 

Of Relative Priority. 

1. In answer to the question proposed, to which of the 
two acts will the greater weight attach, when each party 
adiluccs evidence undistinguishable in point of preference, 
the one asserting a prior, and^the other a posterior claim, ? it 
is declared, 

XXIII. “ In all other matter, the latest act shall 

prevail.”f {a) 

2. “ In suits for property generally in actions for debt, 
&e. “ The posterior act that which is last done, or the later 
transaction. Tlic posterior act being established, he who 
asserts it succeeds ; and even though the prior act should be 
established, the assertor on that ground loses his claim. 

3. Thus, if one party proves a lo.an by its delivery, and 
the other pleads that he owes nothing on account of repay- 
ment, here, in these two acts of delivery and repayment, 
h'ttli being established by evidence, the repayment is of the 
greater weight, and the party who pleads the repayment 
obtains judgment. 

4. So also, if a person having borrowed one hundred 
pieces of money at one per cent., should at a subsequent 

* Catjfnyana, cited in the Vecramilrodaya, VyaraluiraehintamaiM, and Smri- 
tkhaDdriea ; but Vrihaspati in the Fivadaiandava. 

+ ydjfi^awaloya, cited in the Vivaddbhan^amava, Vivadarmvasetu, and 

(^) XX III, R. and M. In all disputes where propert}* is concernod, 
that last act is of greater force, 
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J^eriod agree to pay three per cent., and tlicre being evidence 
to both engagements, that for three per cent, is of the greater 
weight ; from its having occurred at a posterior date, and 
because, it would be inconsistent with the existence of the 
first. It has moreover been declared, ‘‘ A posterior act not 
superseding a prior one, has no existence.'’ 

5. An exception to this rule has been propounded.’ 

XXIII. A “But in the case of a pledge, a gift, or a 
sale, the prior contract has .the greatest force.”* (a) 

5a. In the three instances of mortgage, &c., the prior act 
is the more valid : as if a person having mortgaged a piece 
of land to one person for a valuable consideration, should 
subsequently mortgage the same piece of land to another for 
a valuable consideration, the right will be with the first mort- 
gagee, and not with the second. So also in the cases of gift 
and sale. 

6? It should not he contended, that as what has hoeii 
mortgaged to one person cannot he mortgag’ed to another, 
on account of the right of the original owner having been 
divested, and that as the gift or sale of things already given 
and sold is impracticable, therefore this ndc is impertinent ; 
because it is here intended to declare the prior act to he 
more valid in cases where a person, through delusion or av:ir 
rice, makes a second mortgage, &c,, where he has no right 
to do so. This rule, therefore, being pertinent, should not 
he impugned. 


Ydjn^awalc^af cited in the rivddahkanffarmva, Da^atafwHt FivddalCLti' 
dava, but Menu in the V^vakdrachhUdmanL 

(a) XXIIIA. P Md M. Except in [cases of] pletlge^ gift, and sale, 

{ ^ 

the fit St act is of greater force, 
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Section III. 

Of the Effect of Possemon. 

1. Previously to shewing how possession is evidence, 

when coupled with certain qualities, he declares another 
ellcct of possession. 

XXIV. " He who sees his land possessed by a 
stranger for twenty years, or his personal estate for 
ten years, witliout asserting his own right, loses his 
property in them.”* fa) 

2. “ B// another by a stranger. “ Observes his land 
or moveable properli/ enjoyed by another without interfere 
■big docs not prevent that other from enjoying it hy a 
<lec]aration that it is his own property : such twenty years’ 
ciijoyracut, that is i.o say, twenty years’ uninterrupted pos- 
session, will be the means of causing loss ; and in the case of 
moveable property, such as elephants and horses, in ten years. 

3. But [it may he objected,] that this is inconsistent, as 
Bon-intcrniption cannot destroy proprietary right, non-inter- 
ruption not having been recognized, either in practice or 
theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary right does not accrue from twenty 
years’ possession, and that possession, being merely evi- 
donee of right, cannot create the thing to be proved ; and 
moreover, that it is not included among the causes of pro- 
]irietary right, such as inheritance, &c., as detailed in the 
following text : “ An owner is by inheritance, purchase, par- 
tition, seizure, or finding. Acceptance is, for a Brahmin, 

* Yajnyawaleyn, cited in the Vlvdiatanima, Smrilichandricd, Vgamlid- 
Tamayucliaj Smritisdfobf TMdahhm^garmva, ^ 

(«) XXI R. and M. If one sbe his land in the possession of another 
aud siiy nothing, it lost after twenty years j moveables after tea years. 


Effect of pos- 
session. 


Explanation. 


Objection urged 
to this interpreta- 
tion. 
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Additional rca^ 
sona ior the olyoc- 
tiou. 


Argument con- 
tinued. 


an additional mode ; coinj[iiesfc for a Cshetr^a ; gain for a 
Yahtfa or Sudra,^’* These eight Goutama has declared to 
be causes of right, but he has not enumerated possession. 
Therefore it is not right to affirm that twenty years’ posses- 
sion is a mode of creating proprietary right j and as the 
causes of inferring right ai-e facts of worldly concern, it is 
incorrect to infer them solely from a passage of scripture. 
This poiut will be amply discussed in the chapter treating of 
inheritance, but the text of Goutama is merely preceptive f 

4. Moreover, " He who enjoys without a title, even for 
many hundred years, .the ruler of the earth should inflict on 
that sinner the punishment of a thief. To assert, therefore, 
that simple possession confers a right of property, would be 
making an assertion contrary to this text : and it should not 
be contended, that this last text, “ lie who enjoys without a 
title,” &c., i-elatcs to concealed possession, and the first, 
namely, “ He who sees his land possessed by a stranger for 
twenty years,” &c., (§ 1.) refers to open possession, because 
the text, “ lie who enjoys without title,” &c., has been pro- 
pounded in both without distinction. Catyd^am has pro- 
pounded the same rule : “ In the possession of cattle, male 
or female slaves, &c., there is no validity either for the 
[unlawful] taker or his son. This is the established rule :”]| 
and besides, loss cannot accrue from open possession, because 
it is not a cause of loss. 

5. It must not be supposed, that the exception in favour 
of the greater validity of a prior act with regard to mortgage, 
gift, and sale, is intended to imply the greater validity of 

* Vieddatandoiva. 

t In other words, it merely enjoins the duties of the sevei.Tl tribes, ai^l 
furnishes no proof that the modes of acquiring property aie to bo ascertained^ 
solely by reference to scrfptural authority. 

X iVdmk, cited in the SnirifichaudHcd^ Vi/acuhdramcnjUc'hf^* 

1| V u'ddavhandrivai Yivddatandavaf r^ui'a/t-drawia^M’cAu, 
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the posterior act in a case of this description, jirovidcd that 
ill this instance of landed property there have been twenty, 
and in that of personal property ten years’ possession, be- 
cause in such acts (oiortgagfcs and the like), no subsequent 
transactions can really take effect. A person is entitled to 
mortgage, give, or sell his own property, but he has no pro- 
prietary right over things already mortgaged, given, or sold. 

A penalty is propounded for the gift and acceptance of a 
thing, where there is no ownership. “ lie who receives a thing 
which ought not to be given, and ho wlio bestows it, both 
these arc to be punished as thieves, and amerced in the high- 
est penalty.”* If this verso wore intended as an exception 
to the general rule in the three cases of mortgages, &e., 
then the exception propounded in a subsequent text begin- 
ning, “Except property connected with pledgcsj boun- 
daries,” &e.,t would be irrcvciant. Hence it follows, that no 
loss can accrue on landed or other property. 

15, Nor is the remedy lost. By Ndrcda, a loss of remedy Oontinuatiim of 

...... . . thfl argument, 

has been mentioned arising Irom privation (aMava) of The text doos not 

(;ause of neglect, not from privation of the property. “ The 
suit does not prosper after the expiration of the limited period, 
of a person practising indifference, and remaining silent.”|: 

So also has Mem : “ If be bo neither an idiot nor an in- 
fant under tlie full ago of fifteen years, and if the chattel bo 
adversely possessed in a place where he may sec it, his 
property in it is extinct by law, and the adverse possessor 
shall keep il.”|j The injury to the remedy is hero intended, 
and not to the property. It liapiicns when the posscs- 


* Soo §§ 13. 

t Vivadatandavay Vccramilroday^^ 

r cited in the Vlmdatmd>xv(jo^ and in r^me copica of the J/iVa'c- 

dvtV't, 

§ 1 17, cited in the Vivddalandava. 


i 
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sor replies with this plea ; “ The plaintiff is neither an idiot, 
nor a hoy, nor a minor. In his presence I enjoyed the 
property for twenty years without interruption. Had I un- 
justly got possession of the property, why did he remain 
passive all the time ? To the truth of this assertion I have 
many witnesses.” In this instance the plaintiff will be un- 
able to rejoin, but the suit of one not able to rejoin may 
be proceeded on, as appears from the text, “ The king shall 
investigate judicial proceedings in a bond fide manner, re* 
jecting ambiguity,” &c.* This is the correct interpretation. 

Continuation of 7. It must not be supposed, that as neither the loss of 
the argument. remedy ensues, the text above quoted 

merely intends an injunction not to remain passive, as a per- 
son looking on and not interfering, might be in danger of 
losing his remedy ; for had it been merely intended to con- 
vey an injunction against remaining passive, it would have 
been idle to define a period of twenty years, inasmuch as 
there is no reason to apprehend loss accruing on simple pos- 
session for any period within the memory of man. If it 
should be asserted, that the definite period of twenty years 
has been used to obviate any objection to the title deed of 
that time, according to the text of Catydyana : “ He who 

by virtue of any title deed enjoys the property of a competent 
person for twenty years, the title deed is incontrovertible 
Othfr construe- after that period :”t that also is denied, as the capacity 
ttjwted*”*^***^'* obviatmg objections to title deeds does not apply even to 
cases of mortgages, boundaries, and the like, and as such 
[general construction] would nullify the exception of such 
cases, as declared in the following texts of Catyayana 
The ascertained enjoyment of a mortgage for twenty years 
in virtue of a title deed must be upheld, if such title deed is 


* Ydpi^av^alcyaj cited in the &mnUchmdrmu 

t Vyfxxmhdramddliavat Vivddaimdmat. 
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unexceptionable. After the decision of a boundary dispute, 
a document defining tbe boundaries must be granted. Any 
errors which that contains must be excepted to in the course 
of twenty years f* and the same rule applies to ten years’ 
possession of personal property. 

S. The meaning of the text must therefore be declared 
ill a dififerent manner, which is now done. The loss of the 
profits accruing from the real and personal projierty is here 
intended, not the loss of the remedy or of the right ; so. 
that the meaning is, that although the rightful owner regains 
his field after twenty years’ uninterrupted possession by 
another, yet he loses the intermediate profits. This inter- 
pretation is conformable to the express words of the text,, 
and is inferrible from the fault of the owner in remaining 
passive. 

9. But if the possession had been in his absence, he regains 
the profits also, as appears from the condition “ Ji'm who oh~ 
serves and if the possession had fallen under his observation, 
but been contested, as appears from the condition " wUhowt 
interfering so also, if the possession had been observed 
and not contested, but the term of twenty years had not 
expired, as appears from the words " iwentg.” 

10. It is true, that it may be considered improper to pro- 
pound a loss of the accruing profits, because the right to 
them also exists ; but this can only apply where the profits 
remain essentially in stain quo : as for instance, in the ease 
of betel-nut and bread-fruit plantations, if the fruit be forth- 
coming as well as the trees which yielded it. But where, 
from the consumption of the produce, there is an essential 


* VyataMrmeMava, Vieddataaildi'a, 

1 ‘> 

1 fV 


inlerpro* 
tation of text pro- 
pounded. ]jOSS ot‘ 
proiita intended. 


Fossessiou musib 
be for twenty 
years observed, 
and uuiuternipt* 
ed. 


Where the pro- 
fits are forthcom- 
ing, they are to. 
be restored. 
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destruction of tlie profits, tliere the right to it also is des- 
troyed.* 


F u n i B h m ent 
may be inflicted 
on the unlawful 


even 

after twenty 
years. 


11. “ He who enjoys without right for many hundred 

years, the rulers of the earth should inflict on that sinner the 
punishment of a thicf.”t From this text it may be inferred, 
that, as is the ease in cases of theft, the estimated amount of 


the property (unduly appropriated) should be restored, were 
it not for the i-ule declaring loss after twenty years, which 
is an exception to that text. Hut even after twenty years, 
punishment is to be inflicted from the possession being un- 
lawful, and because there is no exception to this part of the 
text. 


Rcc.'ipitulation. 12. Hence it is established, that from the fault of the 
owner consisting in his neglect, and from the express words 
of the text, after the expiration of twenty years ho -cannot 
recover the produce consumed ; and the same rule applies to 
personal property enjoyed for ten years. 

Exception 13. An exception to this rule is now propounded. 

XXV. Except property (connected with) pledges, 
boundaries, deposits, and of idiots and minors, and 
except deposits, and the property of kings, women, 
and learned students. ”J(o!) 


* This would seem to proceed on the apparently unjust principle of the civil 
law, which makes a distinction between the borower for use, and the borrower 
for consumption, rendering the latter liable in a case where the former is not ; 
by the rule that ohligatio extinguiiur rei debits inieriiu'^ But the Hin- 
du legislator regards the ordinance rather as a rule of positive law, than as 
the dictate of unfettered equity ; for he proceeds to state, that the estimated 
value should be restored were it not for the positive exception, which must be 
reconciled, so that it may not be superfluous. 

t Vide § 4. 

J yMdatandam. and Vceramilrodciya. 

(a) XXV, B, and M, Excepting pledges, boundary limits, deposits witli 
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H. A ’pledge, and a boundary, and a sealed depos'd’* 
These being joined from the plural, pledges, boundaries, and 
scaled deposits. An idiot, and a minor.” These terms 
being compounded form the dual number, idiots and minors ; 
the property iof these two, the property bf idiots and minors : 
pledges, boundaries, sealed deposits, and the property of 
idiots and minors, except these descriptions of property, that 
is, pledges, boundaries, deposits, and the property of idiots 
and minors.* A deposit is that which is committed to the 
care of another, with a descriptiont of its quality or quantity, 
as has been declared by Ndreda : “ When a man bails any of 
his effects to another, in whom he has confidence, and from 
whom he has no doubt of receiving his property again, it is 
a deposit, which the wise call N'lcsJiepa : a deposit under seal 
is called Upanidd/ti.”X 

15. In mortgages of land for twenty, and pledges of 
personal property for ten years, no loss of profit accrues to 
one who observes the possession, and docs not interfere, from 
the absence of any fault on the part of such person ; because 
in these instances there is a competent reason for neglect, 
inasmuch as in the case of mortgage, the very purpose of its 
being made is to confer possession, and therefore the blame 
of neglect does not attach. 


specification, property of idiots and children, deposits without specification, 
property of the monarch, of women, and of those learned in the Vedas. 

* The disquisition here introduced is connected with grammatical princiiilep, 
and the rules on which compounds are formed ; but there scorns to be no 
occasion for entering minutely into the subject in this place. 

+ This also is the reading of the Veeramitredaya; but according to the 
Siihodhin% the reading should bo AprudimUmena, without a description f 
as in the opinion of Vimeshmara, where there is confidence, the precaution 
of counting and describing is needless. But the ^ther reading of the text is 
most approved, 

+ Vyamhanma-ijudhaf Vcei^amikoditya^ and Vimdarnimmiu, 


Explanation of 
the terms in the 
exception. 


Neglect not pro-, 
ductivo of loss of 
profits in mort- 
gage, &c. 
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Nor in the case 
of boundaries, 
sealed and speci* 
fiod deposits. 


Nor in the case 
of id iota, and other 
exempted persona. 


Kecapifculation. 


Penalty of usur- 
pation in cases of 
pledge, and other 
instances. 


16. In the case of boundaries, from their being easily 
ascertainable by ancient landmarks of chaff, ashes, or other 
articles, neglect may be permitted ; and neglect may be 
allowed in the case of sealed and specified deposits, because 
there is a legal prohibition against the enjoyment of them, 
and if this prohibition be infringed, the profits must be res- 
tored with interest. 

17. In the case of idiots and minors, neglect is excus- 
able on account of their idiotism and minority, and in the 
case of a king, from the pressure of his multifarious occupa- 
tions ; in the case of women, from their ignorance and inex- 
perience ; and in the case of learned students, neglect is 
permitted from their being continually engaged in the duties 
of study and instruction, and learned disquisitions. 

18. Hence it follows, that as in the case of pledges and 
the rest, as there is a method of accounting for neglect as to 
possession falling under observation, it can never be the cause 
of the loss of profits. 


Section IV. 

Diffression conc&rning Fines and other Penalties, 

1. He next propounds the particular penalties in pledges 
and other cases. 

XXVI. “ The king shall cause the usurper of 
pledges, &c., to restore the property to the rightful 
owner, and to pay a fine equivalent to the value of 
that property, or correspondent to his ability .”*(a) 


* Ydjnyawalc^a, cited ia the Vivddatandava, 

(«) XXVI. R. and M. One who appropriatea a pledge, &c., shall be com- 
pelled to restore to the owner his property, and to pay a fine of equal value, or 
Kccoiding to his means, to the monaicb. 
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]a. In the case of mortgages and the rest, down to the 
case of the property of learned students, he who by virtue of 
long' possession usurps, should be made to restore the property 
to the rightful owner. This is merely a repetition of a former 
text, and the rule respecting the payment of a fine equivalent 
to the value of property usurped, is a positive injunction. 


2. Where, in the case of usurping lands, houses, &c.. Cases In which 
,nn equivalent fine may not be possible, reference must be equivalent "'tu 
maJe to the penalty hereafter propounded for a removal of property 

landmarks and invasion of boundaries. If on account of 
the great wealth of the usurper, his arrogance would not be 
subdued by the payment of an equivalent fine, ho must be 
amerced according to his ability. He must be made to pay 
so much as is sufficient to subdue his arrogance. ‘‘ It has 
been declared, that a fine is levied for the purpose of correc* 
lion, and by that the arrogant roust be subdued.” Hence it 
would appear, that the purpose of a fine is entirely penal, 
but where the offender has not property equivalent to that 
usurped, he must be amerced in such manner as may sub* 
joct him to distress. 


3. Where a person is an absolute pauper, corrections penalty to he 

must be accomplished by means of reprimand, corporal punish- of- 

^ ^ ^ ^ fending pauper. 

meat, &c. So says Menu ; " First, let him punish by gentle 
admonition ; afterwards, by harsh reproof ; thirdly, by de- 
privation of property ; after that, by corporal pain.”* 

4. Corporal punishment, or that which is inflicted on the Corporal punish- 

person, is declared to be ten-fold, and to apply to all but t®“*foW, 

brahmins, as Menu has declared: ‘‘Menu, son of the self- inflicted onaBrah, 
existent, has declared ten places of punishment for the three 

lower tribes, but the person of a Brahmin is inviolable. The 


* Jfcau, 8, 129 •, but ^l'o«<an^c^, cited ia the YivMahndava, 
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parts of generation, the holly, the tongue, the two hands, 
and fifthly the two feet; the eye, the nose, both ears, the 
property, and (other parts of) the body/^* It should be ob- 
served, that punishment is to be inflicted on the offendino 
member. 


other moiIc'S of 
])uiii8hineiit. 


The other methods are, an imposition of labour or a 
commitment to prison, as has been propounded by Ca- 
lydijana : '' A person proved to be a pauper should be com- 
pelled to work at his proper occupation, and if unable, should, 
with the exception of Brahmins, bo committed to prison ”t 


Special punish- C- A Brahmin, being destitute of property, should suffer 
qiient Biahinin <bs“iission from office, &e. as Goutama has propounded : 
being a pauper, “ Should ho be a delinquent, the punishment of dismission 
from office, of reprimand, of banishment, and of branding, 
shouldbehad recouree to.^’l So also iVhWa has said: "Cor- 
poral punishment, deprivation of property, banishment, and 
branding, arc the skated punishments. Mutilation is pro- 
pounded as the punishment for capital olfences. These arc 
declared to bo the general punishments.^’ || Having premised 
this, he proceeds : " All these apply to a Brahmin, except 
the corporal punishment. A Brahmin must not be corpo- 
rally punished.”^ 


Aildition.al puiiishmeiit of ignominious tonsure may be had 

tno<les of punish- pecoursc to, of banishment from the city, of settinj; a dis- 

ment. a 

graceful mark on the forehead, and of exposing him on an ass. 


Manner 

branding. 


of 8. Particular rules have been specified for branding. 
" For defilement of his spiritual teacher’s bed, the mark of a 


* Mcmif 8, §§124 and 125, cited in the Vloddatandava, 
t Vivddatandava, 

: Ibid. 

II Ibid. 

^ Ndredctf cited in the Vivddatandavu, 
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rttlva ; for driuking spirituous liquors, ilio mark of a wi no- 
flagon; for theft, the foot of a dog; for the murder of a 
Prahmiu, the figure of a headless man.”* 

0. But the text of Apastamba, directing that a Brahmin 
should be deprived of vision, must be interpreted to signify, 
that at the time of banishment from the city, a clotli slumhl 
be bound round his eyes, and not that his eye.s should bo 
extracted, because such an interpretation would he in eon- 
tr.T.Jlctioa to the text of Menu and Gonftnm : “ But a Brah- 
min let him only bauish”t The person of a Bralimin is invio- 
lable.”J It is needless to expatiate farther on this (piestion. 


Section V. 

Of Possession wlUmit a Title. 

1. Possession has been declared to be evidence of ri<;ht’, 
from its conformity with right. Should it be ohjoeted, that 
Itosscssion cannot afford evidence, because more possession 
docs not conform witli right, [it is admitted in reply.] ' 

XXVII. “ A title is more powerful evide.nce than pos- 
session unaccompanied by hereditary succession. ”1W 

3. A title arises from yiftj sale, or other cause of ri<^‘lit, 
^llirtt is m<H*e powerful or more wciLjlily cvidcuco in the cs- 
tablishmciit of right, because possession Is (Icpciichint on a 
title, as Ndreda has said : Possession with a clear title 
alfords evidence; but possession constitutes no evidence, it 

Ndredaj cited in the Vioddatamlaca, 
t Mciitt, 8, § 123. 
t yf/avakdrama^ Hv'ha, 

il y(fjngafvalc7jay cited iu the Vivadatandava B.\id ^iitrUIrhuHdru d 
(^0 XXVII. K, and M. Acquisition by title is strou^^cr tlj.iu [• sB'js'hj'ju, 
Hulcyia this haf: couiti down from Hucostnrs. 

• T 


Construction of 
a tojct of Apas* 
tambUrn 


A title is strong- 
er oviiiorice thuu 
iiieie recent pos* 
session. 


8iin|>!o iBvsoff- 
siou in iiu evi- 
dence. 
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tinaccompanied Ly a clear title nor is a title of right esta- 
hlished from mere possession, because possession of another's 
property may be obtained by usurpation or other [unjustifi- 
able] means. Hence it has been declared : He who sim- 
ply pleads possession, but no title, in consequence of adduc- 
ing such false possession is to be considered as a thief/'f 


PossoBBion is 
fivifleiice, when 
;iccompanit'(l by 
iivo conditions. 


3, But it is now declared, that possession is evidence 
when accompanied by the five following conditions, — a title, 
length of time, continuity, non-interruption, and the know- 
ledge of the adverse party ; according to the text, “ Posses- 
sion is five-fold, — titled, long, continuous, uninterrupted, and 
known to the adverse party ."J 


AIho vvlion AC. 
compailiud by lic- 
rt*(lita.ry iiucecs- 


4 '. By propounding an exception in the case of posses- 
sion accompanied by hereditary succession, it is demonstrated 
that possession, even independent of a title, may be evidence 
of right. The connection of the scntcuco is as follows : 
A title is weightier evidence than possession, provided 
that possession is unconfirmed by hereditary succession, that 
is, the consecutive enjoyment of three ancestors. That again 
is weightier than a title, because it is independent of a 
title. 


Jt nflbrJa pre- 
Biimptiou of a 


5. But it must be understood, that it is independent of 
the production of a title, and not independent of its existence, 
for its existence is inferrible from that possession. 


A titio ia evi- 
dence in cases 
■within the memo- 
i-y of man, but 
beyond auch mo- 


fi. The exception in favour of hereditary succession ap- 
plies to a case beyond the memory of man, and the tc-xt show- 
ing the superiority of a title intends a ease within the me- 
moiy of man ; because in cases falling wltbiii tbe memory 


* Vioddalanc^avaj S?flrHic/Mf^dricd, 
t Vlvddalmdava. ^ 

t Vf/dsa, cited iu the Vivddatandava / but nUmaha in the Smritkhan* 
dihiif and iu the JDdj/atatWiu 
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of man, as it is practicable to produce a title, if sucb title 
is not produced, it is certainly inferrible that it never existed, 
and consequently, in such cases, the evidence of possession 
is dependant on the production of a title ; but as from the 
non-production of a title in cases extending beyond the me- 
mory of man, it is impossible to be certain of its non-exis- 
tence, possession accompanied by hereditary succession may 
be evidence in such cases, independent of the production of 
a title. 


7. This has been clearly laid down by Catyayana. : 
‘^In cases falling within the memory of man, possession 
witli a title is admitted as evidence of landed property. In 
cases extending beyond the memory of man, the hereditary 
succession of three ancestors is admitted even without a 
lille.”* 

8. The period of one hundred years is defined to be 
within the memory of man, from the text, The age of man 
extends to one hundred years.^’f Even without a title 
that is to say, whore there is no certainty of the non-exis- 
tence of a title inferrible from its non-production. There- 
fore possession for upwards of one Imndrcd years, heredi- 
tary, uninterrupted, and falling under the observation of 
the adverse party, confers a right, as it forms a presnmp- 
f ion of, from its conformity with, a title. J 

* yimdatandava and SmrUichoLudrkd, 

+ Vivadatandava, 

+ Quia vero tempus momoriam excedeus quasi infinitum est momoralitt;r ; 
ideo fjnB tomporis silentium ad rei delicturie conjectiiram semper sufliccrc 
videbitur, nisi validissimae aint in coiitrarium rationes. Bene autetn notandam 
est a prodentioribus jurisconaultia non plane idem ease tempua memoriam 
cxoedeiis cum centenario quanquam aaepe base non longo abeunt, quia communis 
bumanjB vitas terminus sunt anni centum, quod spatium ferme solet a^tatia ho* 
Hiinum aut geneas trea efficere ; quas Antiocho Eonftini objiciebant, cum osten- 
df-rent repeti ab eo urbes quas ipse, pater, avus nonquam usurpassent.--C/rofiif.s 
2, Cap. iv, 7. 


mory po.'?scssioii is 
sulilcieut. 


Text of Caft/df 
yana cited iu coii«< 
firmatiou. 


One hundred 
years defined to 
be a period with- 
in the memory of 
man. 
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irnauthon/cd 
j>ossessiou even in 
the second and 
third generation 
punishahie under 
certaiu cenditious. 


roKseSAion I)y 
three ance'^tors 
not suilieieiit e\i- 
duiice virljdut 
length of time. 


9. Bat in flic case of a jTcviod exlciwling even beyond 
tlic memory of man, possession is no evidence, if there he 
traditional proof of the ahscneeof a title. On this is found- 
ed the rule, “ lie wlio enjo)"s withont right, even for many 
hundred j'oars, the ruler of the earth shonld inflict on that sin- 
ner the jHiuishment of a thief.”* It must not he supposed 
i'rom this text, “ Ih who cnjoifx^* &c. from the expression 
of the singular mimher, and from the terra even,” pre- 
fixed to the words “ for many hundred years" that punish- 
ment is to he awarded to the first pei'son only who retains 
possession for a long time withcfut a title, hccaiise this would 
iin]>ly that possession witliout title of the second or third oc- 
cnjtant w'onld he good evidence of right ; hut this is inadmis- 
sible, being contrary to the following^ext to Na'reda : “ For 
the first, gift is a cause ; for an intermediate claimant, pos- 
scssi<ju with a litlc,”t &c. Hence it follows that the text, 
“ He who enjoys," &c. must extend indiscriminatoly to all 
cases of unauthorized posseission, 

10. The text, 1'hat wdiich is held even illegally without 
an ifftparont title, by three ancestors and the father, cannot 
he reclaimed, having been retained by three successive ge- 
nerations, must he inieqiretcd to signify three successive 
ancestors, inclusive of the father : hut tlie mention of three 
siieccssive ancestor.® evidently alludes to time extending he* 
ynud the memory of man. Were it confined to the pos- 
session of three consecutive per.sons, then as the decease ol 
three succi'ssivc occupants might happen in one year, it would 
(''ll')w tliat the second year’s possession without a title would 
it Hol'd evidence of right ; hut this would he contrary to the rule, 
“ III cuMs Ihlling within the memory of man, possession witli 
a title is admitted as evidence of lauded property, ”(§ 7.) But 

^ ISiireday citf'd iu the Vioddal nid^va anU SmilivhMKidricd, 

t Section G, §§ h. 

^ VicMoXaMaiaf but ydrediJi, ia the StnriUchanirkd and Ddyataim^ 
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OF POSSESSION WITHOUT A TITLE. 




the text, “ That which is held even illegally,” &e. means, i.hat 
if, in a case of illegal possession, the property cannot be re- 
claimed, it follows a fortiori that it cannot he reclaimed where 
there is no certainty of illegality ; and the text, “ That which 
is imraemorially held with a title hy three ancestors, cannot 
he resumed from its having descended through three gene- 
pilions,”* must he interpreted to mean, with an immemorial, 
or without a demoustrahle title, not without the existence of 
a title ; for it has already been declared, that right does not 
accrue, even from centuries of occupancy, without the exis- 
tence of a title. Such is the signifieation of the rule concern- 
ing the hereditary succession of throe ancestors. 

11. But [should the objection be urged,] that it is irro- Posscsision with 

levant to declare that in cases falliitg within the memory of mtcrnUie titio 
'• ... . evidence of 

man, possession accompanied by a title is evidence of right ; lijiht. 
for if the title may be derived from any extrinsic source of 
evidence, [such as purchase, &c.] then the right must bo 
dudiieible from that alone, nor can possession be any evidence 
cither of right or title ; and if the title is to be inferred from 
any extrinsic soureo of evidence, how can possessioir accoln- 
l;aiued liy it [by title] afford evidence [of right] ? It is repli- 
ed, continuous pos.scssiou accompanied by a title derived 
from other evidence, affords CAudcnce of right at a subse- 
•luont period ; hut a title, such as purchase, &c. though csta- . 
hlished, unaccompauied by possession, is not evidence ot 
right at a subse(j[uent period, because, in the intermediate 
time, the right may have l)?eom 3 extinct by gift, sale, or 
other means of transfer. All this is irrefragable t 

* yimdaiandavia, 

t Tliia seems to correspond with the civiliaiiB* notions of the definition of 

“ Soirio have founded the nature of dominion in the right or power 
fi^posiiig of it : which ia false j because minoriy &c. cannot dispose 
estate, and yet in that estate aro the proper owmers or domini, 

<xr^^xmentimj ideo aUquid tuum non esse, quia vendere non potes, 
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Title IS not 
complete without 
possession. 


Accept a‘nce 
necessary. 


Acceptance ia 
tliiecfukl. 


MITACSHARX. chap. III. 

Section VI. 

Of a Title ioithont Possession. 

1. It Las been shown that possession^ when aceompaniccl 
hy a title, afFoids evidence of right; hut lest it should be sup- 
posed that a title without possession affords ecpial proof, it 
is declared, 

XXVIIA. “Where there is not the least posses- 
sion, there a title is not weighty.”''Y«>' 

la. Such is the intent. With whatsoever title there is not 
the least occupancy, in that title there is no sutlicicnt weight. 

2. Gift consists in the relinquishment of one’s own right, 
and the creation of the right of another; and the creation of 
another man’s right is completed on that other’s acccptaiia' 
of the gift, but not otherwise, 

3. Acceptance is made by throe means, mental, verbal, 
or corporeal, ]\Icntal acceptance is the determination to 
appropriate : verluil acceptance is the utterance of the expres- 
sion, This is mine, or the like ; which is a concrete cer- 
tainty ;t corporeal acceptance is manifold, as hy touching. 

quia eonsuiuefe, quia mitlare in dderius, aut melius. Last of all, I could not 
describe it by possession alone ; for possession is one tliinj;, and pro|)erty, or 
dominion, another. Posaassion is projierly the legal attendant upon dominwD. 
It is something like exerting the act of property, for by it wo elTeotuiJly 
exclude the seisin of others ; and when we come to claim our own from iko 
occupancy of those whom we conceive to detain or possess our propel ty unlaw- 
fully, we mean to recover our right of exerting that act I mentioned. More- 
over, dominion has its foundation only in natural or corjioral possossion.”-" 
Tai/Uir’s Civil Law, page 477. 

* Catydyana, cited in the Smrilichandried and Vivddatandava. 

(a) XXVIIA. E. and M. But acquisition by title is of no avail without 
possession for a short tgno. 

t I am not sure that I have correctly rendered the terras “ smiltulfi^<> 
prutyiya,” nor have I been able to obtain any iuroinialiou from the treatise* 
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VI. OF A TITLE WITHOUT POSSESSION. 

Special injunctions have been issued as to this mode of accep- 
tance, “ Let him give the skin of an antelope by holding its 
tail, a cow in the same manner, an elephant by his foreleg, 
11 horse by his mane, and a slave girl by her head.” Jswa- 
lapna, has also said, “ Let him verbally address rational 
beings, and touch creatures not having the faculty reason, 
and female slaves.”* 


4. Tlie acceptance of gold, cloths, &c. being completed Title to land 

. iij complete with- 

1>y the ceremony of bestowing water, and falling, thcreiorc, out possession, 
under cither of the means, may he designated as a three-fold 
acceptance ; hut in the case of land, as there can he no 
corporeal acceptance without enjoyment of the produce, it 
must he accompanied by some liltlo possession : otherwise 
tlic gi(‘(, sale, or other transfer is not complete. A title, 

(liorefbrc, without corporeal acceptance, consisting of the 
['njoyiuent of the produce, is weaker than a title accompanied 
by it, or with such corporeal acceptance. 


5. lJul such is the case only, when of these two the pri- 
ority is midistinguishahle ; but when it is ascertained which is 
lirst in point of date, and which posterior, then the simple 
prior title affords the stronger evidence ; or the interpreta- 


Possession in 
some easeH more 
weighty than a 
title. 


ivliich have hitherto appeared in the Englibh language on the subject of nintlii 
Dialectics, In the Bfuisha-purlchheda, a treatise on logic of tlie higlicst 
i’ck'hiity iu the If^ydya school, the definition is thus given, nirvihiil[}ikwiiprii* 
sltooniiiinsuinhiiudhaiiiivugaKc^ which may be rendered “ abstract, 
ilivobtf'l of properties, unassociatod with relations.’^ SuvikuipilcHii^ is the 
L^pposito of this, “concrete/' or “nob abstract.” In the instance given, the 
verbal declaration causes an association, or creates a relation between the 
receiver and the thing received. 

* Uncertain, as cited in the Viviidatandava, {LH him verbally^ &c J If the 
diiflg to received be capable of motion and speech, then the receiver should 
verbally address it, saying, Thou art mine ; and the received sliould say, T 
thiue. Cut if the thing to be received bo without itftclligenco, as a cow or 
like, or a female slave, though a rational creature, the receiver bliould 
touch the present.— 
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Tho first aciiuir- 
cr not showiiij; a 
title ia punishable. 


tion may be as follows : “ Evidence is said to consist of do- 
enments, possession, and witnesses."* This having been pre- 
mised as the general rule ; the text, “ A title is more power- 
ful than possession unaccompanied by hereditary succession," 
and ” Where there is not the least possession,, there a title is 
not sufficieut,"t have been propounded to point out to which 
the superiority belongs, where the three descriptions of evi- 
dence meet : as for instance, in the case of the first acquirer, 
if a title be proved by witnesses, it is of greater weight than 
possession unaccompanied by hereditary succession. Again, 
possession accompanied by hereditary succession, vested in 
the fourth descendant, is more weighty than a title proved 
by documents; but in the case of an intermediate [claimant], 
a title accompanied with even a small degree of possession 
is better than a title destitute of possession.]; This has been 
expressly declared by Ndreda : “ For the first, gU't is a cause ; 
for an intermediate [claimant], possession with a title ; but 
long and hereditary possession alone, is also a good cause. "|| 

< 5 . 7/(2 ?c/io sees his tumls possessed by a stranger, ke. 

It has been declared, that to one who observes willi- 
out interference his landed property enjoyed by another for 
upwards of twenty years, and his personal property for u]i- 
wards of ten, there will be no restitution of the profits ; but 
lest it should be supposed, that as there is no restitution of 
the profits, there will consequently be no award of penally, 
the following text has been propounded, from which it i>> 
inferrible, that the extent of the penalty is to be adapted to the 
condition of the person and the nature of the evidence. 


^ Cahjfhjmvu cited iu thu iimrli'tchaudncfl. 
t rceraiuUrodaijii. 

t See Blackstone on^ thia siil)j**ct, vol. ii. [». J l>7, note. 
II SmrUkhandried, VtvndaijiuOfr^i, 

? /Vrfc Stc. 3, 1 , 
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skct. VI. OP A TITLE WITHOUT POSSESSION. 

XXVIIl, “ He b3' whom a title has been obtain* 
ed, must produce it when he is impugned, but iii.s son 
and his grandson need not; for them, possession is 
more weighty.”* {a) 

7. By whatsoever person a title to landed or other pro- 
perty has been first accpiircd, that person, when his right to 
siicli landed or other property is disjmted, must produce and 
prove his title by documentary evidence of gift or other 
mode of transfer. Prom this it is inferred, that a penalty 
attaches to the first acquirer failing to shew his title ; hut 
his son, the second incumbent, need not shew his title, but 
oidy continually uninterrupted and open possession. Hence 
it appears, that if he cannot prove a title, no penalty attaches 
to him ; but penally attaches to him, failing to .show posses- 
sion accompanied by the condition above-mentioned. This 
is established ; but his son again, the third incumbent, need 
not shew either a title or possession accompanied by the 
above-mentioned condition, hut only hereditary succession. 
Ih'iicc it appears, that penalty attaches to the third iiuJiim- 
beul, failing to show hereditary succession, but not failing 
to show a title or possession aeeoinpanied by the above-meii- 
tioued eoiiditioii. 

S. Possc.ssiou alone, then, is more weigh (3- for ibc second 
and third ; with this distinction, that it is strong in favour of 
the sccoml, and stronger in favour of the third party. But 
here also the real meaning is, that although, in the case of all 
three, from the non-production of a title the property is 
C(pially lost, yet there is a diil’ereuee as to the pcnalt}'. It 


*' cited m tho !^inri(u'luiiiilrica and Vi/.ira/i ivrnii 

(i) XXVld, li. aull SI. !(' DUO li'tldiiii' l)y it iiiKMtioiK' l [ill 

Court of Justice,] he must establish it by proof; but not so lii.'^ sou, uui his 
“tfu 8 sou ; iu their ease, pussewiou is of g 1 eater weight. 


But to avoid tho 
penalty, his sou 
need only prove un- 
interrupted, anil 
Ilfs gi Hudson here* 
ditary sueeession. 


The non-pro- 
diK'tioii of a title 
c.iuses forfeiture 
to the sou .and 
grandson of the 
iirst aei|uirer, but 
penalty also to tho 
liist aciiuiror. 
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has been declared also ; y He by whom the title has been 
acquired is subject to penalty on failure of producing it^ but 
not bis son or his grandsons^ though the possession of these 
two also is forfeited.”* 


The defendant 9. It has been beld> that possession beyond the memory 

evidence of right, independently of the de- 

him, his son must monstration of a title. Here an exception to that rule is 
prove hia title, 
possessiou not be- declared, 
iiig lufficient 

XXIX. He who die» while a claim adduced 
by another is pending against him, his heir, must 
produce it [the title.] Possession without a title is 
not in such case an adequate plea/’t(af) 

9a. When an usui’per, or other person having a claim made 
against him, departs this life while the claim is pending, 
before the final decision of the suit, his son, or other heir 
must prove his title. 

Becaiwo the 10 In such cases possession without the production of a 
not'Tlve though established by witnesses, does not afford evi- 
arailed the origi- jgQce of riffht, because the plea of possession would not have 
been available in the original claim. It has also been declar* 
ed by Ndreda : ** The cause of a litigant party dying pendente 
life, must be undertaken by his sou. Possession will not 
decide the suit.”t So that it is an established fact, if a 
litigant party die while the claim is pending, it is not there- 
by determined. 


♦ Haritaf cited in the Vyavahdramai/ilcha, 

+ YdjnyawaXcya^ cited in the SmYitkliandricd and Vivddaiandava, 

(a) XXIX. R. and M. If one whose title is questioned die [pending the 
suit,] his heir must establish it by proof; in such case possession without 
title will not avail. * 

J Ydjnyawalcya, cited in the Vyavahdramayucha, but uncertain ha 
SmrUichandrmi 



CHAPTER IV. 


OF APPEALS AND OTHER MATTERS. 

Suction I. 

1. Although a judicial proceeding may have been decided, 
it may in some instances be carried farther while the litigant 
parties are alive j but in others, the decision is final. 

2. With a view to elucidate this rule, the relative conse- 
quence of judicial tribunals ; assemblies of townsmen [pugd\y 
and companies of traders \8reni], is next propounded. 

XXX. " Persons specially appointed by the ruler : 
assemblies of townsmen : companies of traders, and 
families : these are classed according to their relative 
consequence, in the investigation of the affains of 
men.”* («) 

3. “ Persons specially appointed hy the ruler those ex- 
pressly nominated by the ruler or king to investigate judicial 
proceedings, such as are described in the following and other 
texts ; “ Persons who are versed in literature, should be 
appointed assessors of the court,”t Assemblies of towns- 
men : of people of various tribes and various professions sitting 
in one place, as of villagers or citizens. Companies of traders : 
assemblages of persons of similar or various tribes exercising 


* Feeramtrodayn and Smriiisdra, 

(<>) XXX. R, and M, Those appointed by t^e monarch, communities, 
guildg, and families, have authority, one after the other, to investig.ite law suits 
among men. 

t Vide tvpra, phap. i. See. 1, § 10. 

X 3 


Some cases ap^ 
pealable, others 
not. 


Belativo rank 
of tribune pro< 
pounded. 


Exposition (tj 
the text. 
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An appoal may 
l)e prefeired imiu 
the derision of a 
larnily upwards t(^ 
))eiRoiis specialfy 
.•ijifHonted by the 
ruler. 


An fippr'.'d may 
be pr (*11*1 reil to llie 

Tfalbiined, 
appHiaiit to bo 
ftun u'fd ; if 
rers( d, judinal ;in- 

ihoiitit^s to ]je 
ainojct'fl. 


'Decisionti liable 
'io reversal. 


t]>e sumo livollliooil, as borso-dcalorSj pawii-scllcrs, weavers, 
ami slioo-mnkers. Families; assemblages of cognate relatives, 
eounexions, ami kinsmen. 

4. It must be understood, that of tliesc four tribunals, 
“ persons speeifdly appointed by the ruler” and the vest, the 
tirst in the order of reading is tlie most considerable or im- 
jiortant, “ 0/ ‘men of litigants. “ hi Ihe invesHgalion of 
djfirrs in the administration of justice. This is an esta- 
blished rule. A judicial proceeding having been decided by 
j)cr.sons specially appointed by tlie ruler, if there be dissatis- 
faction on the part of the litigant fancying himself aggrieved, 
an a])pe.al cannot be preferred from them to an assembly of 
townsmen : nor, having been deci.Icd by an assembly of 
townsmen, to a company of traders: nor, having been de- 
cided by a oom])any of traders, to a family : but having been 
decided by a family, an appeal may be preferred to a com- 
pany of traders, to an assembly of townsmen, and to persons 
specially appointed by the king. 

It bas been declared by Ndrciht, tli.at after a case has 
been decided by persons specially a])i)ointoil by the king, an 
apjteal may bo preferred to tbe king himself, in the following 
text ; “ Families : companies ; assemblies : persons specially 

ajipointcd : the king: these arc the tribunals for judicial 
jnoceediiigs, and their relative consecpicnec i< in their con- 
secutive order.” A case on which a wager has been laid on 
tho result, having been appealed to the king", and having 
been decided by him in council, and in preseueo of the au- 
thorities who tried the ease, the unreasonable appellant mn4 
be amercc'd, if he is cast ; but if he succeeds, the constituted 
judicial authorities must be amered. 

<5. It has been .stated, that after decision by the inferior 
tribunals, a case may be carried farther, and tluvt tbe decrees 
of the superior courts arc not appealable. Next is propounded 
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all instance, in whicli the decrees of .all authorities are liallc 
to reversal. 


XXXI. “ He shall reverse cases decided by com- 
pulsion, by fear, by women, at night, in the inside of 
a house, abroad, and those brought forward by ene- 
irnes,”* W 

Crt’. lie slmll reverse eases deeidetl or terminated by com- 
pulsion, or violence, by fear or terror; so also cases decided by 
uomeii, at night, or in the night time, though not by females; 
ill the inside of a bouse, or in the interior of a dwelling ; 
abroad or outside of the town ; and cases decided by enemies. 

7. jMorcover. 

XXXII. “ A suit adduced by one iiito.xicated, or "’hat suits arc 

invalid. 

deranged, or diseased, or distre.'Jsed, or a minor, or 
terrified, or uninterested, &c., is not valid. ’’f Ci) 

li(, Jtifoxicaledy^ with fipiritiious liipiors. Deranged 
(lisordorod in any of the five modes by a prcvuloiicc of wind, or 
of Idle, or of phlegm, or under a morbid slate of the lliree 
liiiniour.s, or under planetary influence. ‘'Diseased:” by 
sickness. “ Distressed distre.ss engendered by the privation 
nl'ease and the acquisition of pain. “ A muor one incom- 


* Veerrfiiiifi^Oihvjrtt Suhodhiiti, 

(ff) XX XT, n. and M. Tli« monarch sliall annul decision*? of suits 
'vvliicli have been broiij^dit about hy Force or fraud ; also those made by women, 
tlinso made at night, those made in private chambers, those made in a placj 
h' yoiid the limits, and those made by enemies. 

t Vceranuti’odat/af Snhodhini^ &c, 

(^') XXXIT. n. ami M. A suit instituted by oifb intoxicated, or insane, 
stricken with disease, or given up to vice, or a minor, or one under the 
iidlucace of fear, &c., or one having no interest, is invalid. 
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Certain suits im- 
proper between 
what parties. 


A pupil may 
have redress 
gainst his trutor 
in certain cases. 


potent, through nonage, to the transaction of his affairs. 
'^Terrified:’’ by enemies. Unintemted:" from having no 
connexion with the matter at issue. The use of the term 
“ &c.^' signifies a suit adduced in opposition to usages,* of the 
town or the realm and the like. It has been established by 
those versed in judicial proceedings, that the suit of one will 
not be attended to, when it is in opposition to the usages of 
the town or realm, as appears from the text : That act 
which is in opposition to the usages of a town or realm, and 
that act which has been prohibited by the ruling power, have 
no validity jt and this rule must also be understood relatively 
to the act of him who has no delegated or natural interest 
in the suit, 

8. But the text, In a dispute between tutor and pupil, 
father and son, husband and wife, master and slave, a 
judicial proceeding cannot be entertained,^'! is not intended 
to exclude them altogether from legal redress, because even 
between them judicial proceedings are diowable. 

< 

9. Moreover, “ A pupil must be corrected without chas- 
tisement ; but if this be impracticable, recourse must be had 
to slender rods composed of strings or cane, and the king 
will punish one using other instruments than these." || This 
is a text of Goutama; “by no means on the head, as 
declared by Menu’* Prom which rules it appears, that if a 
tutor, impelled by anger, strikes violently, or on the head ; 
and if the pupil thus treated in an illegal manner, should 
represent his grievance in the king, a judicial proccediug 
will be entertained in this case. 


* Feeramitrodaya, Suboihm, kc. 
t Ibid. 
t Ibid. 

II Ibid. 
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10. "The ownership of father aud son is the same in 
land which was acquired by his father,”* &c. From this 
text it appears, that in the case of land acquired by the 
grandfather, the ownership of father and son is equal : and 
therefore, if the father make away with the immoveable pro- 
perty so acquired by the grandfather, and if the son have 
recourse to a court of justice, a judicial proceeding will be 
entertained between the father and the son. 

11. "A husband is not liable to make good the property 
of his wife, taken by him in a famine, or for the performance 
of a duty, or during illness, or while under restraint,” 
From this text it appears, that if, under other circumstances, 
the husband make away with his wife's property, and being 
required to refund, and having assets . refuse to do so, then 
a judicial proceeding may be entertained between husband 
and wife. 

12. On the subject of a hired servant, the cases will be 
propounded in which judicial proceedings may be entertained 
between him and his master. "Whichever of these may 
rescue his master from imminent danger shall be emancipated, 
and shall receive a son’s share of the inheritance.” ‘ From 
this text it appears, that there is no bar to the institution of 
a judicial proceeding by a slave against his master, refusing 
him emancipation and a share of the inheritance. 

13. The import of the text, therefore, " In a dispute 
between master and pupil,” &c., is, that pupils and the like 
preferring an action, should be advised by the king in court, 
that such proceedings are not creditable, either really or 
apparently. But if the pupils or other similar suitors arc 


^ii'i'i/aioaioya, cited in the Ddyahkiga, Ddyafatiej, Ddyacramasaniirakj, 
Fivddarrtavawfif, Vicddalkait^dnava, .Jc. 


And a son 
gaiuut hifi father. 


And a wife a- 
gainat her hue* 
baud. 


And a slave a- 
gamst his master. 


All such suits 
admissible, though 
not creditable. 
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Interpretation of 
a text of Sdrcda* 


Certain married 
women may sue. 


JServanls may 
sue for tbeir own 
rights. 


MlTACSIIAllX. CHAP. IV. 

inflexible, tlic case must bo proceeded oa according to the 
regular form. 

14. Notwitbstandiiig, tbo following text of Ndreda, “ The 
suit of one against many, of women, and of a servant, is to 
be rejected ’■ this bas been declared by high legal autbori- 
ties,” still a judicial proceeding of one with many on account 
of the same matter may be entertained, as appears from the 
following and other texts : ‘‘ He who usurps the property of 
many, be who breaks an engagement formed [wilb many,]” 
and " him who has been assaulted by many,” &c. The mean- 
ing must be, that a judicial proceeding cannot he entertained 
between one and many, on account of divers dillevent 
matters at the same time. 

15. Women* aUo who arc independent, such as milk- 
woraou and wives of vintners, may institute judicial pro- 
ccedings. The exception refers to re.speetablc married women 
whose husbands arc alive. From their coverture they 
cai)iiot sue independently. 

10. The cxelusiont of a servant from suing, has refer- 
cnce also to his dependant state, hut is not intended to 
exclude him from instituting a judicial proceeding relatin’ 
to his own peculiar interests by perinis.siou of his master. 
This is the proper construction. 


* A married w'ouian carrying on trade openly for her own account dislini’t 
and separate from the traffic of her husband may, under the French inatitutioiis, 
bind her.sclf by obUgationsj relative to her trade without the sanction auJ 
authority of her liusbaml, and subject hcrpolf to a perfional decree.— Cohlroob 
on ObJi/jetiiorts and Co7itracts, Pari l,yj. 1233. 

t In the Hindu law, as in the Roman jurisprudence, a slavo lias in goiuTal 
no property exclubivoly his own, and his contracts are imperfect by len^on 
his dependante on tlie Vill and control of a lua'ter. But by his ni ster b 
gence he may have t:ei>arale and peculiar property, over which ho has 
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1. Cases wliieli arc liable to reversal having been treated 
oi; next is propounded property liable to restoration. 

XXXIII. “ Trove property is to be restored by 
the king to its owner: but if he fails to identify it, he 
is to be amerced with an equivalent penalty (a) 

2. Gold or other property, having been lost by the owner 
and found by tax-gatherers, police ofTicers, and such like 
people, and having been delivered to the king, is to be 
restored Ijy the king to its rightful owner, if the owner identily 
it by marks of its cpiality and ([uantity ; but if he fail to 
identify it, he is to he fined in an amount eijnivalcnt [to 
tile value of the property claimed], from his having uttered a 
falsehood. 

3. The rule for the restoration of trove property is here 
specially propounded, because finding lias already hceu cuu- 
inoratcd among the causes of property, and therefore what 
's found is property. 


* Vcenwdii'odaya^ 

(^) XXXIII. K. and M. When lost property is found, it shall bo resto^ 
the monarch to tho owner ; if the claimaut fail to identify by some 
‘oU, he Uiall pay an etjuivalcut fine. 

L 
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Kvplanation of 
the text. 
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Til it’d for\\lii(.*h 
1io\e iroiPtny 
slionid lit* iu 
iiej utit. 


to 

lie ijKoIi' alti-i* ctr- 
tiuu i-ciiodti. 


loA\rird to tilt 
/huui . 


rt'iiod of limi- 
tutuoi (IrfilO d IKft 
tu iuaiMl the o\Mi- 


4-. A porind of limitation Las also been declared : “ Tro\'o 
or waif property having been recovered by lax -gatherers or 
jiolicc officers, the rightful owner will recover within the 
period of one year : after the king will take it/'* Menu has 
extended the period of limitation to three years in tlie follow, 
ing text. “ Three years let the king detain the pro- 
perty of which no owner a]ipears, offer a lUst’niet pro- 
clama/ioii ; the owner appearing within the three years may 
take it, but, after tliat term, the king may confiscate it/'f 
Hence it would appear necessary to keep it iu deposit for 
three years. 

5. If the rightful owner appear within the year, he will 
reeover the whole. If he a})pcar after the expiration of the 
}('ar, a sixth is to be deducted as a fee on the deposit, and 
the residue restored, as has been declared. “ The king may 
take a sixth part of the property so detained by him, or a 
tenth, or a twelfth, remembering the duty of a good king.' J 
4Vhence it is inferrible, that if the owner arrive within the 
vefir, the whole is to be restored. If in the second vear. a 
twelfth; in the third, a tenth ; and in the fourth aitd succeed- 
ing years, a sixth is to be deducted. 

fi. Tlie king is to give a fourth of his own share to the 
finder; but if the owner appear not at all, lie is to give a 
fouith of the Avhole to the finder, and to take the rest, as ha- 
been declared by Goutawa : “ The king is to keep in depodt 

unclaimed trove property for a year; afterwards a foiirtli 
share of it goes to the finder, and to tlie king the rest."|| 

7. The use of the word “year” hero in the singuhf 
niiiubcr is not intended to confine the period to one ywt 

* Veeramdro(h(f/a» 
t MenUj 8 , g 30 , 

; Menu, § 33. 

li lOjinlicaraj 
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as is evident from the text, Three years let the king detain 
the property/’ &c., (§ 4<;) and the conclusion of the text^ 
‘‘ after that term, the king may confiscate it,” (§ 4,) merely 
iutonds that, should the owner not appear within that period, 
the king is at liberty to nse the property after the expiration 
of such period; but should the owner [suhserpiently] appear, 
tlie king, having deducted his own share, shall restore to him 
a siun oftuivalent [to the value of the property consumed.] 

S. The rules above recited relate only to gold and similar 
valuables. But the rules relative to stray cattle will sub- 
sffiuently be projiounded under the text.s, “ lie shall give 
paiMS for an animal with uncloven hoofs,” &c. 

9. Having thus declared the law relative to trove property, 
such as gold, &e., found lying on the high road or at toll and 
police stations, next is propounded the law relative to gold, 
kc.j long buried in the earth, and usually called treasure. 

XXXIV. ‘'Hut of a treasure anciently reposited 
under ground, v)hich any other suhject, or the king has 
discovered, the king may lay up half in his treasur^^, 
having given half to the llrahmins. A learued Brah- 
min, having found a treasure formerly hidden, may 
take it without any deduction, since he is the lord of 
nil.”* («) 

XXXV. “ But if it be found by any other person, 
the king is to keep the whole, giving one-sixth to the 
tinder. But not haying represented, and being known, 


* MenUy Chap, 8, § 3S and 37, cited in the Diit/afafira. 

I'O XXXIV. U. and M. If the monarch find a treasure, ho shall give half 
to the twice bora. If, on the other liaiid, a twice-born [find a ticitaure ], 
hkill, il learned, take the W'hoJo; for lio is lord uf all. 


er’s right, hut to 
authorize the king 
to use the pro- 
perty. 


lEnlc- r('];iii\c io 
sti'iay I'attlc Will 
snl*-'e(jurnt!y bo 
decliu id. 


Law relative to 
hidduii licr'i.'uro. 



MITACSHARA. chap. v. 

the king shall cause him to relinquish the whole, and 
amerce him.”* (a) 

Exposition of 10. The king having found treasure of the nature above 
tliepiccediugtext. having given half of it to Brahmins, will keep 

the residue in his treasury ; but if a learned Brahmin, that 
is, a priest versed in scriptural lore and of good conduct, find 
the treasure, he is to keep the whole, because he is the chief 
of the whole world : but if the treasure be found by any other 
than the king or a learned Brahmin, for instance, by an 
illiterate Brahmin, or by a man of the military tribe, the 
king, having given a sixth of it to the finder, will keep 
the residue, as Vamhtha has ordained : Whoever finds 

property whose owner is unknown, the king will take it, 
giving to the finder a sixth ;”t as Goutavia has also declared : 
“ Treasure found is the property of the king, excepting [that 
found by] a learned Brahmin. But any other than siuli 
Brahmin finding it, and representing the circumstance, will 
obtain a sixth,"]: “ Auibedtta," not having represented. 
The partieiifio is herein an active signification, || not havins 
represented, ” anibedita," and having been discovered, "vlf 
'iii/aia” forms the compound anibedilavigivjata. Thus whu. 

* MenUt cited in the Dihfaiaiimj but not found in the Institutes. 

(a) XXXV. K. and M. Of treasure found by any one else, the monarch 
shall take a sixth. If the finder do not make report, but [bis discovery] cornea 
to light, he shall surrender [what he has found,] and shall, besides, be puuitli 
cd. 

t Uainucara^ Smrltichandiiai^ 
i Ibid. 

II “When 'gfl is affixed to Dhatooa^ which mean knowings, serving, or liesir 
ing, or to those with an Umibhundhu^ the words formed thereby are actu^^i 
pa.-.sivc, ur containing, and are either in the present or past tense." CarcyJ 
Sanscrit Grammar, p. 572. In the instance in the text, the participk k] 
])ro[)erJy speaking, in, the passive form, but being derived from the 
to know, it may bo used in an active signification, agreeably to 
above rule, 
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ever has found treasure, and does not represent the circum* 
stance, and is afterwards discovered by the king, is to be 
made to restore the whole, and to be amerced according to 
his circumstances. 

11. In this case also, if the owner of the treasure appear. Treasure to be 
and identify his property by description of its quantity and owne^'^after cer- 
quality, the king shall restore it to him, after having made 'le'luctionB. 
deductions of a sixth or twelfth part. As Memi has declared : 

“ From the man, who shall say with truth, ‘ This property 
which has been kept, belongs to rae,^ the king may take 
a sixth or twelfth part, for having secured it.”* The amount 
of the deduction is to be regulated by the tribe of the 
claimant, and the period [expired.] 

13. Plundered property is next treated of. 

XXXVI. “ The king must restore to his subjects •‘'“f 
property plundered from them; not restoring it, he 
incurs the sin of the person [from whom it was 
robbcd.”]t {«) 

1 Having recovered from the robbers the property robbed, 
it is to be restored to that subject, living within his realm, from 
whom it was taken ; and not restoring it, the sin of the per- 
son robbed devolves upon him, and likewise the sin of that 
theft, as Menu has said ; To men of all classes, the king 
should restore their property which robbers have seized ; since 
it king who takes it for himself, incui’S tlie guilt ofTa, robber.”t 


* Menu, S, § 35. 
f Ratndcara. 

(ft) XXXVI. R. and M, Stol^^a property, however, is to be given up by 
the monarch to the subject ; seeing that, if he do i^ot give it, he shall bear all 
the sui of that person from whom [it is stolen.] 
t l^ienVf 8, § 40, 
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Neglect also cul- 
pable. 


If pluiulercil 
property be not 
recovered, its a- 
niount must be 
paid from the roy- 
al treasury. 


Property seized by robbers must be restored by tlie king to 
men of all classes. The king* consuming it himself^ incurs 
the sin of robbery. 

13. If having recovered it from the robbeib he enjoys it 
himself; he incurs the sin of the person who seized the pro- 
perty ; and if he is careless about the plundered pro2)erty; he 
incurs the sin of his subject [from whom it was taken.] 

11. If; having' used every endeavour; he fail to recover 
the plundered property, ho must refund the amount of it 
from his treasury ; as Goidama has declared : Having 

recovered projK'rty seized by robbers, he must restore it 
to its right place; or he must pay out of his treasury.^^'^' So 
also has Cris/nia Dicai/paijana declared : If unable to recover 
the plundered property, by the king so incapable, its amount 
must be restored out of his own treasury.’^ Having thus 
jDropounded both the general and special introduction to 
judicial proceedings, debt on loans will next be treated of, as 
the first of the eighteen titles of law. 


* Formerly there was a clause in the engagements of all landholderB and 
farmers of laud, by which they were l>ound to keep the peace, and in the event; 
of any robbery being committed in their respective estates or farms, to produce 
both the robbers and the property plundered. 
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Section I. 

Itules for Delivery of Loans. 

1. Having expounded tho judicial proceedings in general 
aiul particular way, the legislator now proceeds to explain 
the to])ic of Receipt of Loans, which is one of the eigh- 
teen subjects of judicial proceedings, beginning with the 
gulijcet of “ where there is a pledge, tlie interest, month hy 
month, shall be an eightieth part f and ending with that of 
“ Provided, the {value of tho) usufruct of the thing pledged 
be double (the amount of) the loan.'’ 

!J, Tho said Receipt of Loans is seven-fold. A debt of such 
a kind should bo paid ; a debt of such a kind should not he 
paid; a debt should be paid this representative ; a debt 
should bo paid at this time ; a debt should be paid in this mode ; 
these have regard to tho debtor. The rule for delivery and 
the rule for receipt. These two arc in respect to the creditor. 
It is clearly explained by JSdredu. '' What debt should and 
should not bo paid : by whom, at what time, in what mode ; 
and the rules for delivery and receipt arc comprised under 
Ihe title of Receipt of Loans.” 

‘b Of these the rule for delivery by the creditor is first 
expounded, because it precedes the other. 

XXXVII. “ Where there is a pledge, the interest, 
wouth hy month, shall be an eiglftieth part ; other- 
wise, two, three, four or live parts, in a hundred, ac- 
cording to the order of caSte.'’ 


Suidjoct propose 
etl 


Povon fold divii 
Rion of Receipt of 
Loau, 


Rule for deli- 
very by tho cre- 
ditor, first explain* 
ed, 

Itato of iiitoreat 
with or without 
pledge. 
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ftna^*“\)ledg^'ex- Month by month” every month, “ pledge” means 

fnterest~for**'*tte delivered in security, that is to say, mortgage. 

<lifferent castes, In cases where the pledge has been delivered, an eightictli 
part, will be the legal interest of the principal advanced. 
“ Otherwise” when there is no pledge. “ According to the 
Older of caste,” *. <?., Brahmins, &c., the legal rate is two, 
three, four and five per cent. Two per cent, to Brahmin 
(debtor,) three to Cshatria, four to Vaishtja and five to Sudra. 
“ Month by month” (in the text) refers to all. 


Four kiuds of 
interest. 


est 


5. This interest is receivable monthly, consccpicntly it is 
called (Kallca) periodical. If the same interest being divided 
by the number of days (in a month) be received daily, it is 
called {Kayica) corporal. Thus says A'dreda. " In law, in- 
terest on loans is of four kinds ; [Ka^ica) corporal, [Kalicn] 
periodical, (Karita) stipulated and C/iahravrid/d running like 
a wheel.” — Interest at the rate of one Pana or quarter of a 
Pa7ia or o//ier fraction of a Pam, repeatedly paid without 
diminishing the principal, is named corporal ; that, which 
runs month by month, is considered as periodical, (or pay- 
able at a time certain.) That interest is called stipulated, 
to which the debtor, of his own accord, has agreed ; and in- 
terest upon interest is what is called “ running like a wheel.” 

Rates of inter- g, Tlje j-atc of interest is diflerent in respect to different 
borrowers. 


Rates, incases XXXVIII. “ They howevcr who travel in foiests 

of risk. ^ 

give ten parts ; they who go to sea, twenty parts, in 
a hundred.” 


Borrowers^ tra- 7 ^ borrowers, who by taking a loan on interest, enter 

forest, or travejs- into a dense forest where there is every probability of loss ol 

pay or M^’per hi® ^^d money, should pay at the rate of ten per cent., and thf 

cent, respectively, persons, who traverse the ocean, twenty per cent. ; all this 
on account of risk. | ... ti . 

in every month. By this it is. understood that the creditor 
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•jlioulcl take (iutereet) at the rate of ten per cent, per mensem 
from those debtors, who travel through forests, and twenty 
per cent, from those who go to sea, since tlvc principal is in 
jeopardy in such cases. 

8. The author next propounls the subject of stipulated 
interest. 

XXXVIII«. Or, all must pay their creditors, of 
whatever caste, whatever interest has been stipulated 
to be paid. 

9. “ All,” that is borrowers of every caste, Brahmin, &c., 
should pay to all classes of creditors the stipulated rate of 
interest, that is, the rate agreed to be paid, whether the loan 
is secured by a pledge or otherwise. 

to. Sometimes interest is payable without any stipu- 
lation, as Ndreda says — There shall be no interest, without 
a special agreement on what is lent through affection ; but 
evou where there i.s no such agreement interest will run, 
after the expiration of six months from the date of the loan. 

1 1. Of a person, \yho having borrowed a thing from an- 
other merely for use, goes to a foreign country, Cal^dyana 
savs — who having received a thing (lent for use,) 
goes to a foreign country without restoring it, must pay 
interest after a year.” 

l i. When a person who has borrowed a thing from an- 
other merely for use, does not restore it on demand, but goes 
away to a foreign country, with reference to such a person, 
he [fiatydyana) declares — “Though a loan is contracted ex- 
pressly without interest, yet, if the debtor does not pay it after 
demand, but goes away to another fountry, the principal 
shall carry interest after the lapsje of three mouths. ” 


Stipulated ia- 
tcrest* 


Hate of interest 
stipulated for must 
be paid. 

% 


Borrowers of all 
castes should pay 
the interest agreed 
upon. 


Where interest 
runs without any 
4itipulatiou, 


Receiver of a 
chattel, going to a 
different country 
must pay interest 
after a year. 


Loan expressly 
witlioiit interest, 
it not paid on de- 
mand, and bor- 
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ther country car- 
ries interest ^fter 
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The game, even ]8, jf a person, rcinaininff in his native country, does 

if the borrower re- , , . , % e, ■, i i - 

eidea in hie native not return the thing borrowed after demand, the king ought 
country. ^ compel him to pay interest from the date of such deinand. 

Thus it is said — “ A debtor, who, though living in his gjurn 
country, does not pay the debt whenever the demand is 
made upon him, shall be forced, against bis will, to pay in- 
terest on it, even if there were no stipulation for the payment 
of interest. 


Where interest 14. There is an exeeption to the rule relating to unstipu- 

fo^r does not rut!^ interest which is thus declared by Ndreda — “ The price 
of a commodity, wages, a deposit, a fine imposed, a gift 
without consideration, and a stake in a game, carry no 
interest, unless stipulated,” “ unless stipulated,” that is, unless 
there is a special agreement. 

Peculiar kinds 15. The author next expounds particular kinds of inter. 
ia“r ''kind*' ^of ^st ou particuUar kinds of things. 

For female oat- XXXIX. The offsprings of female cattle [lent] 
returm””* be taken as their return. 


For female oat- Tlic offsprings of “female cattle” shall he taken as 

tie, their offspring, their return or increase. One who is unable to maintain 

or their milk may , , , i j j i i 

be tMccn ae inte^ bis Cattle may lend them to another tor support, and take 
their offsprings. The borrower is be who wishes to take their 
milk and to support them. 

What shall be 17. Now the legislator proceeds to declare the highest 
the highest inter- jQtercst on things which are received as a loan, but kept 
for a long time without payment of interest. 

XXXIXc. On liquids, the highest increase is 
eight-fold, on clothes, corn and gold, it is four-foW. 
three-fold and two-fold respectively. 

Highestamonnte 18- “Liquids',” oil, clarified teler and the like. H 
of interest with tjjg stipulated interest has not been received for a long 
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nothing more than eight times the principal will be allowed 
as increase. Similarly the highest increase on clothes, corn 
and gold is four times, three times and twice the amount of 
principal respectively. 


19. Vashishta says that liquids and corn increase three 
times. " Gold (increases) twice and corn three times ; Li* 
quids are indicated by the word corn, which also includes 
flowers, roots, and fruits. Things sold by weight increase 
(with interest) three-fold or eight-fold." Menu says that corn, 
flowers, roots, fruits and the like increase five times. “ On 
corn, on Skada, on Laia and on Bahya interest cannot 
exceed five times (the principal.") Shada produce of field, 
that is, flowers, roots, fruits and the like. “ Laha" the 
fleece of sheep, the pad of mulk deer and the like. " Bahya" 
bullocks, horses and the like. The interest on all these docs 
not exceed five times. But this diversity of opinion is re- 
conciled thus. These diflerent rules are to be observed ac- 
cording to the ability of the debtor and the exigencies of 
the hour, such as famine, &c. 

20. The rule in question applies to (the case of) a single 
advance, the whole of which is realizable at once. If the 
amount is realized from one person and advanced to another 
and thereby renewed, or if the transaction is renewed 
with the same person more than once, then the interest 
on gold &o. will exceed double, &c , and increase as before. 
Also in the case of a single advance on which interest 
is received daily, monthly or yearly, even if the amount 
thus received (on diflerent occasions) exceed the double, (the 
interest will not) cease to run. Since in this case there is no 
possibility of the (interest) due from the debtor becoming 
double. So says Menu — “ The interest of the principal, ad- 
vanced by a single loan, does not exceed twice (the prin- 
cipal)," There is also another reading reulized in one 


regard to certain 
ariiclea. 
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lump.* The interest does not exceed twice, if the amount 
of the principal is advanced hy one single loan. But if the 
advance is realized from one person, and then lent to another 
or renewed in any other manner, interest may exceed 
twice the principal. The reading “ realized, &c.," should be 
explained thus, if the interest is gradually collected iVom 
debtor, that is, daily, monthly, or yearly, then it may 
exceed twice the principal. It is likewise said by Coutama— 
“ The loan, if allowed to remain (unpaid) for a long time, 
becomes double.” Here the term loan being used in the 
singular number, it is to be understood that when a renewal 
of it takes place, theh the interest may exceed double (the 
amount of the principal.) By the mention of the words 
“ long time” it is implied that if the interest is collected gra- 
dually, it may exceed double (the amount of the loan.) 


Section IT. 

jUtt/es for repayment of Loans, 


Subject proposed. 
Rules for the re- 
turn of the money 
Advanced. 


1, Having explained the rules relating to advances made 
as foansj the author now lays down the rules relating to their 
repayment, 


Enforcement of 
A' recognized debt 
should not be 
prevented by the 
king but should 
be compelled if 
neoess.iry. 


XL. “The king should not prevent any one from 
enforcing a recognized debt. If the debtor being 
pressed for repayment, complains to the king, he.shall 
be punished, and compelled to pay the debt.” 


Recognized,” 
n Enforces,” and 
The king should 
not prevent,” ex- 
plained. 


Z. Recognised/' acknowledged by the debtor or estab- 
lished by the testimony of witnesses. Enforces/' to compel 
payment, that is, by such modes as mild truth, &c. The 
king should not prevent/' that is, should not tinder (the 
creditor.) 


* In the original text of Menu^ the word Kusida is used. The author has 
explained it thus. A thing invested for increase, it is (called) Kuaida^ prin* 
cipal, Its incrcaser is (called) interest of the principal, 
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3 The modes mild truth, &c. are thus enumerated by “ 

Menu, " By mild truth, by litigfation, by artiftee, by fasting,' tifioe,” “ fasting" 

and ** force ** ojC" 

and fifthly, by force, (a creditor) may recover the property piniued. ’ 
lent.''* “ Mild truth," kind language. Litigation,'' by 
process of law, &c. “ Artifice," taking ornaments, &c. on the 
pretext of festival, or the like. “ Fasting," that is, (credi- 
tor's) fasting at the house of the debtor. “ Force," con- 
finement and the like. By these methods (a creditor) may 
realise the property lent foT the sake of increase'. 

4 . Bv laving down the rule that " the king should not P*'®' 

• ® ^ ^ ^ vent creditor from 

prevent any one from enforcing a recognised debt/^ the recovering a debt 

legislator intends to show that a person, who recover^ a recognized. 


* This text of MenUf has been explained by Kulluka Bliatta in a different 
way, and hU interpretation appears to be more literal and consistdnt with 
other texts. It is as follows— “ By the mode consonant to moral duty, by 
suit in Court, by artful management, by distress and legal force, a creditor 
may recover the property lent ; and fifthly by force.” 

‘‘The mode consonant to moral duty is explained l)y Vrihaspatl By the 
interposition of friends and kinsmen, by mild remonstrances, by folio wiiig,(tho 
debtor) importunately or by staying constantly at the house of the debtor, he 
may be compelled to pay the debt. This mode of recovery is called a mode 
consonant to moral duty." 

Cat^d}/ana explains the mode of recovery by suit in Court (thus) “ A debtor 
being arrested (and freely acknowledging the debt) may be openly dragged 
before the public assembly, and confined until he pays what is dtie, according 
til the immemorial usage of the country." 

Artful management is explained by V? thasjpciti, ** When a creditor, with an 
artful design, borrows any thing of his debtor, or withholds a thing deposited 
by him or tlie like, and thus compels payment of the del)t, this is called legal 
deceit." 

Vrihaspati has also explained distress and legal force, “ When he forces the 
debtor to pay by confining hU son, his wife, or his cattle, or by watching con- 
atantly at his door, this is called lawful confinement," ** When having tied tho 
debtor, he carries him to his own house, and by beating or other means, com- 
pels him to pay, this is called violent compulsion clearly declared by Catydyana, 
" Any creditor, who harasses a debtor by appealing to judicature, shall forfeit 
bis claim and pay an equal amount as fine. 



103 


MITACSHARA. 


CHAPi VI, 


D e fc 1 0 com- 
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be punished. 


The methods for 
eDforciugpaythent 
by the monarch, 
detailed. 


An exception to 
the text, when a 
person aggrieved 
by another, &c/' 


Order of pay- 
ment to different 
creditors. 


Brahmin first, 
king next, then 
other creditors in 
the order of receipt 
should be paid. 

In the same 
class, in the order 
of receipt. But in 


loan, not acknowledged (by the debtor,) is to be prevented by 
the king. This is clearly declared by Catydyana-^*^ A 
creditor, who harasses a debtor, who demands a judicial in. 
vestigation, shall forfeit his claim and pay an equal amount 
as fine/' 

5 If a debtor, being pressed (to pay a debt which he 
acknowledges) by the modes mild truth, &c., goes to the 
king and complains against the creditor, ^he shall be fined 
according to his circumstances and shall be also made to 
pay the amount of the debt to the creditor, 

6. The methods, for enforcing payment by the king have 
been detailed (as follows ) — “ A king should make a Brahmin 
pay his creditor by mild expostulation only, the others, ac- 
cording to the Usages of the country, evil-minded (debtors,) 
by bodily punishment, and an heir or a friend, by some artful 
contrivance.” 

7. ‘^'Tbe text, the debtor being pressed for the repayment, 
&c.*' is to be understood as an exception to the text, " When 
a person aggrieved by another in a manner contrary to law 
or approved usage, &c.”* 

8. Should there be many creditors of the same debtor, 
in what order he, the debtor, shall be made to pay by the 
king ? On this the' sage declares — 

XLI. A debtor shall be forced to pay his creditors 
in the order in which the debts were contracted, but 
he is to pay a Brahmin first and after him the king. 

9. If there are several creditors of the same class, the 
debtor shall be compelled by the king to pay in the order 


• Vide Cbap. I., Sec. II., text v., page 9, 
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ill which the debts were contracted, but if the creditors are ciaages, 

of different castes, &e,, the payment is to be inade in the cUssm.**”***^ 
order of Rrahmin, &e. 

10. When a creditor having' failed to recover an acknow- Fioe and fee* 
lodged debt by the methods of mild truth, &c., recovers it debt. 
through the assistanee of the king, the fine to be imposed 

on the debtor, and the fees to be paid by the creditor (to the 
king,) are declared as follow ; — 

XLII. A debtor shall be forced to pay to the king 
ten per cent, of the amount proved against him ; and 
the creditor, having received the sura due, must pay 
five out of every hundred. 

11. The debtor shall be made to pay to the king ten Ten per cent, 
per cent, of the amount proved, that is to say, the king will a^Tper^calrt^’frm 
take a tenth part of the sum proved as a fine from the debtor, 

The creditor also, after having recovered the debt (awarded 
)y the king) must pay five per cent, as fee. The meaning 
s, that the king may take from the creditor a twentieth part 
3 f the sum awarded and realiv-ed for the purpose of defraying 
the charges of judicature. 

12 . In cases where a debt, denied by the debtor, is proved Imposition of 
igainst him, the imposition of fine is sanctioned by the nledls proved^ 
ext, “ In the case of a denial, when the claimant proves his 

illegation, &c.”* 

13. The above rules have been laid down with respect to > 5^0 

the solvent debtor, now the sage declares the rules applicable 

to insolvent debtors. 

XLIII. One of inferior caste, who is without Insolvent debt- 
wieans, may be compelled to labour in discharge of his ’’^^coTpdied 
^t^ Brahmin, wanting means [to discharge t^nfthminli 

* Vide Chap. 11., Seot- III., text xi., page 38. 
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puy according to 
Die means. 


Brahmin credit 
tor may compel 
debtors of infenor 
classes to labour. 
A Brahmin debtor 
to pay according 
to his means. 


Inferior caste, 
and Brahmin in- 
clude a person of 
equal & superior 
class respectively. 


If loan, not re- 
ceived, interest 
cease to run on 
delivery to third 
party. 


Ditto. Interest 
to run if payment 
not made on de- 
mand even after 
deposit. 
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his debt at once,] shall pay gradually in proportion to 
his income. 

14. If the creditor is a Brahmin, &c., be may compel 
an insolvent debtor of inferior class, i. e., Kihalrya, &c., 
to perform works suitable to his position for the realisa- 
tion of the debt, without however interfering with the main, 
tenance of his family. But a Brahmin “ wanting means,” 
that is iiiholveut, shall pay the debt gradually according to 
his means. 

15. The mention of one of inferior caste” (in the text) in- 
cludes also (a person of) equal class. Consequently, a debtor of 
the same class shall he compelled to perform works suitable (to 
his class.) Likewise the mention of “ Brahmin” includes per- 
son of superior class. Therefore the Kshatrya tribe, &o., if poo:, 
must be compelled to pay gradually to the Vyashya, See. (cre- 
ditors) according to their income. This is clearly declared ly 
Meuu — A debtor of equal or inferior class to the creditor 
slrquld by labor put himself on a par with his creditor; 
hut a debtor of a higher class must pay it by instalment. 
The meaning is, that (before the debt is discharged,) there 
is this disparity between them (viz.,) that the one is creditor, 
and the other debtor, hut the debt being discharged by means 
of labor, the disparity vanishes. Moreover — 

XLIV. If one refuses to receive back the loan 
when it is offered to him, it is to be made over to 
some third party ; from which time it will cease to 
carry interest. 

I 

Ifi. If the debtor offers to re-pay the loan, and the credi- 
tor, in the expectation of getting further interest, does not ac- 
cept it, then on the money (lent) being deposited in the 
hands of a third person, the interest will cease to run from tlif 
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date of the deposit. Even on its being so deposited, interest 
will run as before if it is not paid on demand. 


Section III. 

Debts payable by Whom and When. 

1. The author next expounds the topic as to what debts 
should be paid, when and by whom ? 


XLV. A debt incurred by undivided kinsmen on 
account of the family sliall be discharged by their 
heirs, should they die or leave the country. 


All undivIJed 
klnsoiau's debt on 
account of the fa- 
mily, by the heir 
oil his demisci 


2. If undivided kinsmen, or any of them contract a debt Do. by the other 
for the support of the family, the other co-i)arccner is bound dead 
to pay it. If he dies or remains long in a foreisru country, 
his heirs must pay. 


3. The exceptions to the rule relating to those by whom Exceptions to 
the debt is to he paid arc declared as follow : — above. 


XLVI. A woman is not bound to pay a debt 
which is incurred by her husband or by her son, nor 
is the father bound to pay the debt of his son unless 
it has been incurred on account of the family : and 
the same rule applies to the husband in the case of 
debts incurred by the wife. 


Debt by hus- 
band, wife or son, 
not payable by 
them reciprocally 
unless incurred oil 
account of the fa- 
mily. 


4'. A debt contracted by the husband is not required to be Ditto ditto, 
paid by a woman, i. e., by tlic wife : nor is a debt contracted 
by the son required to be paid by a woman, i. e., by the mother ; 
similarly (a debt) contracted by the son is not required to 
be paid by the father, nor is that contracted by the wife is 
required to be paid by the husband, " unless it has been in- 
curred on account of the family.’^ The last (proviso) is 

. N 
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Debt ' payable 
by fion and graod- 
8011; exceptioDs. 


Father’s debt for 
spirituous liquors 
not payable by 
tbe son. 


Ditto in’detail. 


applicable to all the cases. Consequently a debt contracted 
on account of the family by any member whatever must ho 
paid by the -co-parcener. On his demise, it is to he paid 
by those who will inherit his property. This is what is 
declared above.* 

5. That the debt shall be paid by the son and the grandson 
will be expounded hereafter, But the exceptions arc declared 
beforehand. 

XLVir. A son is not bound to pay, in this world, 
his father’s debts if they are incurred for spirituous 
liquor, or for gratification of lust, or in gambling, 
nor is he bound to pay any unpaid fines or tolls ; or 
idle gifts. 

6. A debt incurred on account of drinking spirituong 
liquors, or (a debt) iucnrred under the influence of lust, that 
is to 'say, for the sake of enjoying a woman, as well as debt 
caused by gambling, and what remains due as the balance of a 
fiue.or toll, as well as idle gifts promised to imposter, to bards, 
wrestlers and llie like, for it is declared in SmrUi—** Fruit- 
less is a present given to an imposter, a bard, a wrestler, 
a quack, a flatterer, a knave, a fortune-teller, a spy or rob- 
ber, ^^such debts, (as enumerated above) incurred by the 
father, the son, &c. are not hound to pay to the wine-sellers ami 
the rest. Here (in the text) by the use of the words “ unpaid 
fines or tolls,^' it is not to he understood that when the wlmlc 
of a fine or toll is due, it is required to he paid. (For) it is 
declared in the Smriii of Us/tuna^^“ A fine or its balance, 
a toll or its balance, and what is not necessary (for life,) are 
not required to be paid by the son.” OaiUama has, also said— 

The debt incurred on account of s])irituous liquors, or toll 

* S^lapani I a) s that ** father” is here illjastrative, suggesting also his niotbtr. 
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or o-ambling, or fine is not required to be paid by sons.” The 
purport of this text is that all such (debts) do not fall on the 
son. Thus the debts which should not be paid have been 
enumerated. 

7. “ And the same rule applies to the husband in the 
case of debts incurred by the wife.”* Tlie exceptions are de- 
chued as follow : — 

XLVlir. As to debts contracted by the wives of 
herdsmen, distillers, players, washermen and hunters, 
tlie husbands are bound to pay ; because their liveli- 
hood depends upon their wives. 

8. “ Herdsmen,” persons employed in tending cows, “ dis- 
tillers,” manufacturers of spirituous lic|uors,'' }>layers,” dancers 
&c., washermen,” men who color clothes by washing, “ hun- 
ters” huntsmen. The debts contracted by the wives of all 
these, should be paid by their husbands; because their livcli- 
hood depends on the labors of such wives. “ Because their 
livelihood depends upon their wives” — this reason being 
assijfned, it is to be understood that others, whose livelihood 
depends on their wives, must pay the debts contracted by 
them (the wives.) 

9. “ A woman is not bound to pay a debt which is incur- 
red by her husband.” Exceptions to this arc declared. 

XL IX. A debt acknowledged, oue incurred by. 
ber jointly with her husband, and one incurred by 
herself (solely) — these must be paid by the wife; none 
other is required to be paid by her. 

10. A wife em])Ioyed by her husband, who is at the point 
'>1 death or is likely to be absent abroad for a long time, to pay 


The same, with 
a busbanri as re-* 
gards wife’s debts, 
exceptions-. 

Debts by wivea 
of herdsmen, Ac., 
payable by their 
husbands, as their 
maintenance de- 
pends upon their 
wives. 

Do. —Herdsmen 
&c. defined. The 
same applicable to 
others whose livt^ 
lihood depends up* 
on their wives. 


Exceptions to 
non-liabihty of a 
woman to ]>ay her 
husband's debts. 

Wife to pay on- 
ly the debts ac-* 
kuowledged, joint- 
ly incurred with 
her husband, or 
solely by her. 


Ditto dLttOk 
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Mention of ac- 
knowledged debt 
not superfluous. 
Ileasons given for 
the same. 


Ditto as to the 
necessity of mak- 
ing mentum of 
none other need 
be paid by her,” 


The 8ul)ject a* 
gain resumed. 


liis debt, must pay it if it was acknowledged by her : that 
wljich has been contracted by the wife jointly with her husband 
shall also he paid by her, if she is sonless, after the demise oi 
her husband ; and a debt which has been contracted by ber> 
self alone shall also be paid by her. 

11 . Here a (question may arise that in the three foregoing 
cases (the rule) “ a debt acknowledged &c. must be paid by the 
wife" is superlluous, inasmuch as there can be no doubt about 
it. The answer is that “ The wife, the son and the slave, these 
three are declared wcalthless ; whatever they receive, is the 
property of him to whom they belong,” By this text, these 
persons being without any property, it may be apprehended 
that the payment in the above cases (a debt acknowledged &c.) 
cannot he made. Consec^uently it is provided (by the text) 
“ a debt acknowledged, &c.” Let it not he said, however, that 
the above text declares the wealthlessness of the wife, &c., it 
merely indicates (their) dependency. This will be clearly 
stated in the Chapter on Partition. 

13 . (It may he argued here) that it is superfluous to say 
that “ none other is rei^uired to be paid by her” because the ex- 
press mention of one thing excludes the implication of others. 
To this the answer is, that from the rules contained in the text 
‘‘A debt acknowledged, one incurred by her jointly with 
her husband,” &c., “ it follows as an exception that " none 
other,” that is, such debts as are enumerated in the’ text 
“ A son is not bound to pay, in this world, his fathers debts 
if they are incurred for spirituous liquor, &c.” be paid by the 
wife, even if they are acknowledged by her or contracted by 
her jointly with her husband. 

1 3 . Again the author resumes the three subjects, viz., what 
debt should be paid, by whom they ai’e to be paid, aud whcB. 
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L. If a father has gone abroad, or died, or is sub- 
dued by calamity, his debt shall be paid by his sous 
and grandsons; on their denial, the debt must be 
proved by witnesses. 

li If the father, without paying a debt which is due, 
dies or goes to a distant country, or is afflicted with an in- 
curable disease &c , then his debts must be paid by his son 
ind grandson (son’s son) by reason of their sonsliip and 
^randsonship, even if no assets of the father or of the grand- 
father having been left. (The liability will be) in this order. 
In default of father, the son, and in default of son, the son’s son 
(must pay.) In case of denial by the son or son’s son, the 
debt being proved by the testimony of witnesses &c., must 
be paid by them. 

15. By the Text If a father has gone abroad” the pay- 
ment is merely enjoined, but the specific time (for payment) 
IS declared by Ndreda is to be observed. ‘‘ The father, or, 
[if the family be undivided) the miele or the elder brother, 
having gone abroad, the son shall not be forced to discharge 
the debt until twenty years have elapsed, 

10. If the father be dead, the son if a minor need not 
pay, but if a major, he is (bound) to pay. The period of 
majority has been also stated by him {Ndreda.) “ A boy, 
up to the eighth year, is considered like a child in the womb, 
and up to the sixteenth year he is Jiala (minor) and also termed 
^oiigaada ; after this period he is major, and becomes inde- 
pendent if (his) father and mother are not alive.” Although a 
minor becomes independent after his father’s death, he is not 
bound to pay the debt (of his father) as it is declared. “ A 
minor, even if independent, is not required to pay the debt ; 
si'ice a major alone is truly independent, and majority depends 
qualification and age, 


.Father’s debts, 
payable by sons 
and grandsons, if 
he die, go abroad 
or be subdued by 
calamity,— To be 
proved, if denied. 

Ditto ditto. 


Son, not to b® 
forced to pay thi^ 
debt of father &c., 
who has gone 
abroad, until twen- 
ty years have 
elapsed. 


If the father be 
dead, the major 
to pay, and not 
the minor. — Ma- 
jority commences 
after the sixteenth 
year, and consists 
in qualification & 
age. 
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Seizure and ci- 
tation of a minor 
prohibited. “ Son 
born” means a son 
who is capable of 
umlerstanding the 
judicial proceed- 
ings. 


Sons or their 
sons” being used 
in the plural num- 
ber, they shall pay 
the debt according 
to their respective 
ehares, or that sou 
alone who is of 
superior <][ualifica- 
tion. ^ 

Death” sug- 
gests also retire- 
ment from woi Id- 
ly alfair and long 
absence. 


Sous to pay 
the father’s dcl>ts 
both principal and 


17. A prohibition does also appear to the seizure and.cita- 
tion (of a minor) under the following text of Smriti. “ A 
minor, a messenger, a person ready to make a gift, and one 
engaged in performing religious acts and one ih imminent 
danger are not to he seized: and the king must not 
summon them.” In the text — Therefore the son born, with- 
out minding his own interest, must carefully release his father 
from the debt, so that he may not go to hell,” — the phrase “ the 
son born” is to be explained as the son, who is capable of un- 
derstaiuling judicial proceedings. But in the ease of Shradh, 
a minor is competent to perform it ; because Goutama Snirili 
provides, that (“A minor) shall not utter the Brahna* 
except at the time of Shradh ^ 

18. (In the text under consideration) the plural number 
has been used as “ sons or sons’ sons, consequently if there are 
many sons if divided, they must pay the debt, according 
to their respective shares. It appears from this, that if they 
are undivided, and have a joint concern, he, amongst them 
wh» is the head or chief, is bound to pay. Likewise Ndmk 
declares — “Therefore after the father’s! death, his sons, 
wliether divided or joint, must discharge his debt in proportion 
to their shares ; or else the son Avho has undertaken the 
burden.” 

10. I u the text (L) although it is indiscriminately said thtit 
“ Iiis debt shall be paid by bis sons, or sons’ sons ;” still this 


* “ Brahma moans Gayairi, i, e.— the mysterious prayer to the Supreme 
Being which none Imt the twico-born classes can utter after investiturG of 
Kacred thread. 

t Tlie mention of death” in this text, suggests also retirement from worldly 
affairs and long absence, as is expressly stated in the rule of Vishnu^ he 
who has contracted the debt, shouhl die, or become a religious anchoret, or re- 
main abroad for twenty years, the debt shall bo discharged i>y liis sons or grand- 
sons, but not by remoter descendants against their will.” 
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distinction is to lie observed that as the father pays (the debt) 
with interest, so the son shall pay it, but the grandson (son’s 
son) shall pay the principal only, and not the interest. This 
is declared in the text of Vrihaspati — “ The sons must pay 
the debt of their father, when proved, as if it were their own, 
the son’s son must pay the debt of his grandfather to an 
equal amount, and his son, (or the great-grandson) shall not 
be compelled to pay it at all.” Hero the terra “ when proved” 
is mentioned without any specification, and in the text (L.) 
the words "proved by witnesses” occur. These two indicate 
that it is to be proved by evidence (in general.) "Equal 
amount” means an amount equal to the principal ; this 
amount only is required to bo paid, and not the interest. 
" llis son,” the grandson’s son, shall not be forced to pay, if 
he has not got any assets. This will be clearly declared in 
the next text (to be quoted from the author.) 

20. The debtor, his son, and grandson, these three are 
said to be the proper persons to discharge the debt , and 
the order (of their liability) also, when all of them are present, 
has been shewn, Now the author expounds the order, (of 
liability) amongst other persons who arc bound to pay (the 
debt.) 


interest, jyrand* 
sons, the princi- 
pal only, and 
grandson’s eona 
not to pay at all 
if he has left no 
assets. 


Tlie debtor, his 
son .'iiiil grandson 
are the proper 
persona to pay, and 
the order of tlu‘ir 
lialiility sliown. 
The order of the 
liability of otiiors 
next propounded. 


LTa. He, who receives (heritage), shall pay the 
^ebts of a proprietor who has died without leaving a 
(capable) son : so, he who takes the widow ; also that 
Son whose paternal estate has not devolved upon 
other persons.* 


He who roneives 
the estate, takes 
the widow, also 
that son whoso 
li.aternal estate no 
other has appro- 
priated, shall pay 
the debts of one 
who died leaving 
no son. 


* The original text appears as follows 
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He who receives 
the estate, takes 
the widow, also 
that capable boh 
whose paternal es- 
tate no other has 
taken, or in his 
default who takes 
the widow, shall 
pay the debt 


He who receives 
the estate, takes 
the widow, also 
that incapable son 
whose paternal es- 
tate no other lias 
taken, shall pay 
the debts to the 
creditor, or if he 
bo dead, to bis 
successors. 


Biclcik(Xt (heritage) 
means the thing 
which belonged to 
another, but sub- 
sequently becomes 
one’s own proper- 
ty without pur- 
chaBe, &c. The 
sense in which the 
word rickthix is 
used. 


lAb. He, who receives the estate, shall pay the 
debts (of the proprietor); so, be who takes the 
widow ; also tliat (incapable) son whose paternal 
estate has not devolved upon any other person ; in 
default of such son, he who takes the (wealthless and 
childless) widow, shall pay the debts. 

LTc. He, who receives the estate, shall pay the 
debts (of the proprietor) ; so, he who takes the widow; 
also that (incapable) son whose paternal estate has 
not been appropriated by any other person. (These 
debts shall be paid to the creditor.) If he (the 
creditor) has left no son to his successors. 

21. Ricktha (heritage) means a thing which belonged to 
one man, but has subsequently become the property of another 
otherwise than by purchase, &c. The person, who receives the 
estate by partition is to be compelled to pay the debt. It is 
mQant by this, that ho who takes the property as Ricklhi 
(herit.age) from a proprietor, must pay the debt contracted by 
him (the proprietor,) butnotthethief,&c. should (paythedeht) ; 
so also a person, who has taken the widow of another, is bound 


The commentator has explained this text in three different ways. According 
to the peculiar grammatical structure of the Sanskrit language, ami tho 
different Bignifications of the word Hicktha used in the last line, one traufila* 
tion of the sloka cannot convey those ideas ; therefore, three different trans- 
lations of this sloha are given denoting them by Lla., Lift, and Lie, 

The difference of construction occurs in the following manner : — The phrase 
Puirahinasy^z Eichthhia in the last liue, if connected with the first linf, 
give to the slohn the meaning w^hich is given in the translation marked Lid. 

If it stands alone unconnected with any thing preceding, and the wor<i 
Plcktha in the phrase Putrahina$^a Ricktkina be construed to mean ** a wido'ff 
wealthless and childless,” then the proper rendering of the sloka will beasgi^^^ 
in Lib. The third version of the sloha as given in Lie. arises, if the word 
Rkhihina be considered to signify persons who inherit,” 
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to p&y the debt contracted by the latter. As tbe widow is not 
a property capable of division, so she could not be included in 
the term Ricktka, consequently she has been separately men- 
tioned ; so also the son, whose father and mother’s assets are 
not held by another, must pay the debt of the proprietor hav- 
ing no capable son. Where all of them are present the order 
of payment mentioned in the text under consideration is ns 
follows : — (Firstly,) the person who has received the [Ricktha) 
heritage ; on failure of him, he who has taken the widow ; 
and after him the son (under the circumstances mentioned 
above.) 


£2. Here the following questions arise — (1.) That the co- 
existence of all of them is not probable : because according 
to tho text, — "Neither brothers, nor parents, but sons 
inherit their father’s property,” if a son is alive, no one 
can take the estate. (2.) It is also not probable, that there 
will be a person who can' 4ake a widow, since the Sturiti 
declares — " It is no where provided that there can be another 
husband of a chaste woman,” (8.) Similarly it is superfluous 
(to say) that the son will be compelled to pay the debt, since it 
has been already stated that “ his debt shall be paid by sons and 
grandsons.”* (4.) The qualification regarding the very son 
" whose paternal estate has n<4 devolved upon other persons” 
is useless, because if a son be alive, there is no probability of 
his father’s estate being taken by another. Even if it be (under 
any circumstances) probable, the provision in the text in 
question to the effect, "ho who has received the Ricktha 
makes it useless. (5.) It should not have been said, 
of a proprietor who has died without leaving a capable) 
®oa,” since it is an established rule, that even if the son be alive, 
®till the person, who has received the estate, should pay the 
debt; under such circumstances, it is self-evident that where 




Doubta rftleedj 


Vide text of Yctjnya-walkya, No. L , p, 109i 
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there ie no son, the debt shall be necessarily paid by the 
person, who has received the estate. 

Certain qmBiioni 23. It is answered thus — (1.) There may be other heir 
at ice as to the notwithstanding: the existence of a son, because the son, in 
them not being the event of bis being impotent, (born) blind, deaf and the 
^ like, is incompetent to succeed. It will be subsequently de- 

clared— by enumerating persons impotent &e., that they are ex- 
eluded from participation (as heirs,) but are entitled to mainte- 
nance. Gouiama has also said — “ Some are of opinion that even 
the son, born of a woman of equal class, is not entitled to inherit 
if he be of a vicious character.” Consequently, notwithstanding 
the existence of sons who are impotent &e., or son born of 
a woman of equal class but who is of a vicious character, the 
uncle or his son &c. inherits the estate. — (SJ.) Although 
no one can probably take another's widow, on account of 
its being contrary to the dictates of the SAatira, yet 
if, by disregarding the prohibition, a person takes (such) 
widow as the last of the four sorts of wanton women, or 
ther first of the three sorts of remarried virgins — ^he is liable 
to pay the debt contracted by her former husband. As it is 
declared by Ndreda^" There arc seven other kinds of wo- 
men (widows) , who are enumerated (below) according to tiieir 
respective order. Of these, ^■hree are virgin widows remar- 
ried, and four wanton women, A virgin whose valra has 
not opened, but who is polluted by (nominal) marriage 
only, if remarried, is called virgin widow remarried of the 
first kind. If guardians, according to the rules and customs 
of the country, give to another, a woman who has (already) 
commenced to have sexual intercourse, she is called a remar- 
ried virgin widow of the second kind. If, in the absence of the 
husband's brother, a woman is given by her friends to a kins- 
man of equal class, she is called a remarried vii^n widow of 
the third kind. If, during the life-timo of her husband, e 
woman, who has had child or, otherwise lives with another in 
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adulteiy throagli lust> sbe is called the first kind of wanton 
woman. If a woman, leaving the hfuband of ber childhood^ elopes 
with another man, and if she again returns to the house of her 
husband, she is called wanton woman of the second description. 
If, after the death of her husband, a woman notwithstanding 
their offer, abandons her husband’s brothers and others, and 
leads a profligate life with another person through lust, she is 
called the third kind of wanton woman. If a woman, coining 
from another country, or purchased by wealth, or pressed by 
hunger and thirst, offers herself by saying " I am yours,” she 
is called the fourth kind of wanton woman. The debts, con-* 
tracted by the husband of the last kind of the wanton women, 
or the first kind of remarried virgin widows, shall be paid by 
him who. takes them.” Likewise another kind of persons taking 
a widow and therefore hound to pay the debt bas alsobeenshown 
by him {N«recla.)—~'‘ If a woman, with immense wealth or with 
children, follows another man, he shall either pay the debt of 
her husband, or give her up in the same state,” “ With im- 
mense wealth,” i. e., with wealth of great magnitude. More- 
over — " Ho who takes the widow of a deceased, having nc/son 
and wealth, must bear ber husband’s debt, since sbe is consi- 
dered his only wealth.” — (3.) The repetition of the word son 
(in the text) has been used to shew the order (of the persons 
liable to pay.) — f4-.) That the provision, viz , “whose paternal 
estate has not devolved upon other persons” has been set forth 
in the text to indicate, that where there are no assets left, of the 
many sons, he, who would have been entitled to participation 
(if there had been assets) is bound to pay the debt, not 
n blind (son) and the like, who are incompetent (to parti- 
cipate.) — (5.) By the words — “ Of a proprietor who has died 
without leaving a (capable) son” it is intended to indicate 
that if the great-grandson &c. of a proprietor who had left 
neither son nor grandson, partake of any assets, then they 
•ball pay the debt, otherwise not. It bas been (already) 
declared that a son and grandson mast pay the debt, even if 

o2 
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they do not participate in any assets, as N^eda declares — 
^*Aa undisputed debt of tbe grandfather, which has been 
successively due by him and his sons, but has remained un> 
discharged by them, shall be paid by his grandsons ; but it 
is not recoverable from a person who is fourth (in descent 
'from the debtor/') Now every thing is reconciled. 

Th# textlsex' 2^. Or it (the text) may be explained in this way.* It 
plained m another ,, ,1, 

way, th« word bas been construed to mean that, in default of the person who 
widow!* takes the widow, the son shall pay. But the phrase in the text 

(Putrahimsya RicMhina) that is, the person, who takes the 
widow of one, who has left no son — may be construed to 
mean that iu default of him (son,) the person who takes the 
widow, should pay (the debt.) Because the word RicHht 
means widow. It is declared in the That ‘'she 

(widow) is considered his only wealth.” And “ he who takes 
his widow takes his wealth." 

■QuMtlons aa to 25. Here a question arises that these two (constructions of 

iho incousietenoy * , , . 

of the two coi> the text) are inconsistent with each other ; because (in tbe one 
rtwtions of the default of the 

person wbo takes the widow ; and (in the other case it is con* 
strued to mean that) the person who takes the widow shall 
pay tho debt in default of the son. (It follows therefore that) 
neither of them is to pay, where both exist. (It is answered 

DIterapMclea re* thus)— There is no inconsistency, because (the meaning is 
Bcmoiled. of the person 

who takes the last (kind) of the (wanton women,) Swairini, 
or tho first (kind) of the (virgin-widows remarried,) 
Punarbhu, or a widow with immense wealth and children i 
and in default of the son, the person who takes the wealthless 
and childless widow, shall be made to pay (the debt.) Tbw 
has been positively declared by Ndreda, “ One who takes 


• Vidv K«. LU. p, 
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the assets, one who takes the widow, and the son, of these 
three, the person who takes the assets, is to bear the debt. If 
neither the person who took the widow, nor the person who 
received the assets, are in existence, the son (mast pay), and 
if the person who received the assets, and the son arc not in 
existence, the person who takes the widow (must pay.) (Its 
meaning is that,) when the three are nonexistent, viz., the 
person who has received the assets, one who has taken the 
widow, and the son->he who received the assets must pay 
the debt. If (of the above three) the person who has receiv- 
ed the assets and one who has taken the widow are not in 
existence, the son alone is to bear the debt. If (of the above 
three) the person who has received the assets and the son are 
not existing, the person who takes the widow is to bear the 
debt. The seeming inconsistencies, namely, that in the ab- 
sence of the person who has received the widow, the son is 
to bear the debt, and in the absence of the son, the person who 
takes the widow (must pay the debt)— is to be reconciled in 
the manner mentioned above. 

« 

26. There may be another interpretation of the phrase Another Inter- 

PuiraAinasifa RickthinaP The person who receives the assets, 
one who ’takes the widow, and the son, these three are (de- 
dared in the text) to pay the debt, but to whom ? (is the ques- 
tion) the implied answer is, that the debt should be paid to the 
creditor (himself.) If he (the creditor) be not alive, then to bis 
son, &c. In default of the son and the rest, to whom shall it 
he paid ? It is declared in answer to Putrahinasya Rickthina 
that is to Rickthe — kinsman who is entitled to inherit the pro- 
perty of the creditor who died {Putrakim) without son and other 
descendants. It is likewise (declared) by Ndreda. '' The thing 
which is duo to a Brahmin or to his descendants, if he or hia 
descendants are not alive, shall be made over to his (Sakitllas) 
remote kinsmen, in default of them to his {Bandkas) cog- 
In continuation of Hiis text it is said “ If there be 
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neither remote kiqsmeD, agnates nor cognates, -then (the 
thing) shall be made orer to other Brahmins, in default of 
them, it shall he thi;owii into water. 


SnoTioji IV. 


0» Sureiiet, ^c. 

1. The legislator next lays down certain prohibitions in 
connection (with the sabject) of the prohibition of receiving 
loans from particular persons. 

LI I. To become surety, io be indebted, and to 
give evidence, is unlawful between brothers, between 
husband and wife, or between father and son, except 
where they are separated in property. 

2. Before the partition of property takes place, to become 
surety, to be indebted, and to give evidence between bro* 
thers, husband and wife, or between father and son, is de- 
clared invalid by Menu and other sages. On the contrary, 
they have prohibited them ; since if to become surety and to 
give evidence be allowed, they may ultimately cause a lose 
to the (common) property, and if indebtedness (betweeo 
them) be allowed, it must be paid off (out of the joint fund). 

8. The rule (mentioned above) is applicable, where there 
is no consent of each other. But if there be consent ; “ to 
become surety, &c.^’ (between brothers &c.) arc allowed cvca 
if they be joint. (But) after the partition (saretUhip &c ) 
are allowed although there be no consent. 

Qttwtioiii M to * question arises — How is the prohibition as to 

tiw coniiitont^ of gDretiship &c. between husband and wife before partition 

iho prohibiton re* w 

gardiog the Sure- cowisteiit ? Beowse the qualification “ except where toay 

t!^w ‘hwbiSrd .are separated in property" (ip the text) is meaningless, for 


Brothars, hus- 
band and 
fathera and son 
unless separated, 
prohibited to be- 
come surety for, 
to be indebted to 
and to give evi* 
dence against, one 
another. 

Menu and other 
sages declare the 
invalidity thereof 
of such indebted- 
ness, &c. The rea- 
sons for such opi- 
nion given. 


The rule appli- 
cable where there 
is no consent, but 
not where there 
is consent. After 
partition, no con- 
sent is necessary. 
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there can be no partition between them. The absence of par* 
tition is declared by Apaitaimhu. — There is fio partition 
(of property) between the husband and the wife.” (An- 
swered.) It is true that there is no division of the cere- 
monies performed with religious fire under Bhruti and Smriii, 
or of the benefits derived by the performance of those 
ceremonies, but this is not true of all acts or things. It is 
thus that (the sage Apasiamba) after premising that “ there 
is no partition between the husband and wife” assigns the 
(following) reason for the interrogation — why is there no 
division? — “since by marriage, unity accrues in religious 
ceremonies as well as in benefits and also in “ the receipt 
of things.”* Because from the date of the marriage unity 
in (religious) acts is ordained (by the sacred text.) “ The 
husband and wife shall (jointly) consecrate the fire.” 
Therefore the joint right to consecrate the fire being 
established, unity in the ceremonies performed with such 
consecrated fire, accrues as a matter of course. Likewise by the 
(following) text of the Smriii^** The ceremonies according 
to Sviriii (are to be performed) with the nuptial fire” — fhe 
joint right is surely (implied) in the ceremonies performed 
with the nuptial fire. Consequently it follows that the 
husband and wife acquire a separate right to do such acts as 
the digging of tank &c. which are not connected with the 
two kinds of fires, 

b- Similarly the aforesaid joint right of the husband and 
wife in the heavenly enjoyment &c. derived from religious cere- 
monies, is ordained (by the sacred text.) “ They shall com- 
mence (to create) a permanent light in heaven &c.” By this 
it is to be understood, that in whatever religions ceremonies, 
the joint right (of the husband and wife) is (ordained), en- 

* lie expreuion " receipt of tUngH” is a gonerai one. It may mean an 

*'<i'>i»itioB Sy gift or any other way Tf may abo mean appropriation of thinga. 


and wife before 
partition, and the 
aaid qaeations an* 
•wered. 


The wife has 
alao ownership in 
the huaband’i pro- 
perty. 
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Question as to 
separation or uni- 
ty of interest, of 
husband and wife, 
and its answer. 


Three purposes 
for which sureti* 
ship is enjoined, 


CHA?. VL 


joyment of ilio benefits derived from tbeir performance is to 
be considered joint. But it most not be understood that then 
is joint interest even in tbe benefits derived from the digging 
of a tank &c. made with tbe consent of the husband. 


6. Here a question arises— Although there is a (separate) 
ownership in the property, still the unity of interest “ in receipt 
of things” is declared ; because during the absence of the bus* 
hand, (tbe guilt of)theft is not incurred by (the wifemaking) ne. 
cessary gifts. (Answered.) It is true that the ownership in the 
property is shown by this (text), but not the absence of parti, 
tion (between husband and wife) j because after declaring (in 
the text) “ in receipt of things” its reason is assigned (thus.] 
Since Menu and others do not hold that (the guilt of) theft 
is incurred by (the wife making) necessary gifts, i. e., feeding 
guests and giving alms, &c., consequently she also has owner- 
ship in the property, otherwise it would have been theft (on her 
part.) Therefore by the choice of the husband, but not of 
the wife, there may be partition between them, as it will be sail 
herejifter. “ When the father, by his own choice, makes all his 
sous partakers of equal portion.^, his wives, to whom peculiar 
property had not been given by their husband or by theii 
father-in-law, must bo made participant of shares equal to 
those sons.* 


7. The sage next proceeds to explain suretiship, 

LIII. Suretiship is enjoined for appearance, fo 
confidence, and for payment. On failure of either ( 
the first two, the surety (liimself) in each case slw 
pay ; on that of the third, his -sons also must pay. 

8. The engagement with a third person for confidence 
called sui'etiship. It is divided into three kinds ivccordiui 


Seo text Xo. CXV 
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to circumstances. They are as follow, — (First.) For appoar- 
auce (that is to say ) — “ I will produce Wmwhon (his) appear- 
aiieo will be required.” (Second.) For confidence, i. <?,, give 
money to such a person on my confidence, ho will not deceive 
1 oil ; because ho is the sou of such a one, and ho owns a very 
o-nod village, consisting of lauds nearly the whole of which 
Icrtilo. (Third.) For payment, i. e., “if ho do not pay, I 
will pay the amount.” The jdiraso “ Surctiship is enjoined” 
is to be connected with each of the above throe cases. “ If 
there be a failure” that is, if there be non-appearance or 
breach of contract. “ The first two &c.,” i. e.. Sureties for ap. 
pearaiice and confidence shall be compelled by the Ling to 
jniy the full amount to the creditor. “ Of the third,” that 
is, of the surety for payment, his sons .also shall bo cumpoHed 
tn pay. (By the phrase) “If thd^ be a failure” (it is im- 
)'li<'(l) that if the debtor does noli^^cpay the debt through 
eliieauory or on account of his insolvency. By the mention 
of “ his sous,” it is meant that, the sous of the first two arc 
not to bo compelled to pay. Likewise by the mention of 
‘Mho sons” (ow^y), it is implied that the grandsons caqnot 
be compelled to pay. 


anil llio ulfcot cif 
each. 


The sage, to clear this, declares— 


LIV. If a surety for appearance or for confl- 
deiice die, the sons have not to pay ; in the case of a 
surety for payment the sons have to pay. 

*.). If the surety for appearance or that for confidence is 
dead, their sons need not pay their father’s debt incurred 
en account of (such) surctiship ; but if the person, who 
binds himself for the payment departs this world, his sous 
must pay, but not his grandsons. 


Declaration of 
tile as to tho 
sons iiuii.liability 
for ajipearancc or 
confiiloiice, ami 
his liability for 
payment. 


Ditto. 


1 0. They (sons) ought to pay the principal, but not the in- 
'Cvesfj according to the text of Fy«sa. “ The son of a son 


Sonsslioiild pay 
tlio principal ,vjtU 
interest, 
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tcrl"’br\hiir general) pay tlie debt of his grandfather, but tlie 

sous are not bouud son (only) shall pay the debt of his father incurred by bis 
*^ ^**^' becoming a surety, (and both of them) without interest ; but 

it is clearly settled that their sons arc not bound to pay.” (The 
moaning is that,) the grandson must pay the exact amount of 
his grandfather’s debt other than that incurred for his be- 

O 

coming surety, and not the interest. Likewise the son shtill 
pay an amount equal to his father’s debt incurred by lii.s 
becoming security, without any interest. Their sons,” 
means sons of a grandson and son, v. c., the great-grandson 
and grandson, if they do not inherit any property, need not 
respectively pay the general debt and the debt incurred by 
becoming surety. 


Tlie text of H. “Should the debtor bo insolvent, and the siivcty have 
frto'tbTlsoirbe- principal only must be paid, and it is not required 

lii.ble to pay p^y tlic interest.” This Swi'i/i is to bo explained thus — It a 
not iuteie:!t wbcio suvoty dics possessed of assets, then bis son shall pay only' Ibe 
tbeic is assets. ppiiicipal but iiot tbc interest. 


In case of pledj^e 
taken lor 
tlio burciihkip for 
appcvaraiicc, tlie 
Boii must pay tlio 
debt incuiTcd from 
the p] operty tukcu 
in pledge. 


1,2. If the surety for ajipoa ranee or for confidence bind' 
himself after taking suflicient pledge, then his sons also musi 

pay the debt incurred by becoming surety, from tbc properly 

taken in pledge. As Calijayana declares, — “ Should a man 
become surety for the apjicaraucc of a debtor from whom la 
bad received a pledge (as bis own security,) bis sou, on tlir 
demise of bis father, may be compelled t(J pay the debt from 
Ibc pledged pi’ 0 ])erty.” Here security lor appearance inchubs 
a security for confidence. “ Demise of falber” means when tlio 
father is dead or gone to a distant country. 


The mode of cn- 
foi cement ^^here 
there are many 
surelies. 

llitto, accord- 
ing to their rcis- 
pcctive liabilities, 


13. If there be many suietics, how shall the payiucut 
be enforced? on Ibis (subject) it is declared. 

LV. If there are several sureties, they shall p^y 
the debt according to their respective liabilities. 





ON CONTRIBUTION. 


m 


oil stand in tlie same shade, they shall be made (several- 
ly) to pay at the option of the creditor. 

1 1. If there are two or more sureties in one transaction, 
llien they shall pay their proportionate shares of the debt by 
division. The words If they stand in the same shadc/^ mean 
if each of the sureties severally bear the voscmhlance of the 
doljlor, that is, if the sureties for the payment Iiavo severally 
l)()und themselves to pay the whole debt, like the debtor, then 
tlic payment can be enforced from any one of them, as llie 
ereililor pleases. This rule also ajiplies to a surety for ap- 
peanuice and confidence, coiiseipicntly the creditor can, select- 
ing* any one of the sureties, who is able cnou^ijli to diseharyo 
llie debt, rcrpiest him to pay his whole debt, and sueli surety 
iniwt aoeordinj^ly pay ihe whole debt, but not in his propor- 


&c. — Croditor liaii 
tlio option, whou 
they all shuid un- 
der tlio samo 
bliade. 

JJitto, in pro- 
portion of lliuir 
fcharc of the de])t 
by divibion. Ditto 
when they all 
stanil under tlio 
same bliade. 


lioiuilc share. 


1 If any one of the sureties, liable to pay tlic whole iloht, 
H'H-s to a distant country ami his .son he at homo, then ho (the 
bi'ii) may he made to pay the whole debt (with interest) at the 
i)[)llou of the creditor. If any one of such sureties dies, thou his 
.Mill ouijht to pay his father's share (of the debt) without iiiter- 
c-t. Similarly Cii/^a^aua declares — If any one of the sure- 
ties, who have mulortakcu (to pay) the entire debt, he absent 
abroad, his sun oug'ht to pay the whole debt ; hut if ho dies, 
I lie son ouj^ht to pay only the proportionate share" of his 
lather (without interest.) 


Tdfibility of tlio 

Hon of t\ snrt'ty, 
who m)os iibroitd 
or dius. 


Skction V. 

0)1 Coiilribulioii, 

I. The sage, having laid down the ruled fur tlie jinyimnif- of 
^hc <l(‘bt incurred by becoming a surety, expounds llii; f^ubject 
'■‘t i’t.'imbursemcnl of the sum paid by the .suicf> . 
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LVI. If the surety be compelled publicly to pay 


Liability of the 
debtor to t’le sure- 

ty who has been the debt due to the creditor, the debtor shall be forced 

]uil)licly compellca ' 

to p»y. to reimburse him double the amount paid. 


Interpretation, 2. When the surety or his son hein" pressed by the creditor 
should be compelled by the king to pay the debt pub- 
licly, that is in the presence of all persons, the (princi- 
pal) debtor shall be made to repay double the amount to the 
surely. The debt (in (piestion) must not be paid (without 
auy pressure by the surety) i. e., by (voluntarily) appearing 
personally with the hope of getting double the amount. As 
Nureda declares — “ If the surety, harassed by the creditor, 
disc-barge the debt, tbc debtor shall be made to pay twice as 
much to the surety.” 


Payment to be 
iniinetUate. 


3. Tlie above payment is to be made immediately witliout 
wailing for a parlicular time, such is tbc implied force ol 
tbe text being laid down separately. Tliis rule applies to gold. 


Arf^iimtntof tlif i 4. Ilcrc a ([ucstion arises. The text contemplates only (the 
P};ouf.nt, payment of) twice tbc amount (witbout reference to time.) 

This maybe applied consistently with and notin contradiction 
tj tbe rule regarding payment by tbe efliux of (particular) 
time as propounded previously, just as in the case of the (enjoin- 
ed) sacrifice to be performed at tbe birth of a child, whieliifes 
observed without any prtjudicc to the rule regarding impuri- 
ly.* Moreover, it it be said to imply immediate payment witli 

* This aigiuuent of the commentator will not be understood by readt i 
■without tlie following explanation-' the reasoning is this— that it is enjolncLl 
in tliG Shastras that on the birth of a child a ceremony (called Putresti) is to 
bo performed.— Literally, it means that this ceremony is to be performed im^ 
mediately on the birth of a child.— But it is also laid down in the ShasiTd^ 
that on the birth of a child, the father, and the mother &c. contract impurity for 
a certain number of days, and arc therefore incapable of performing any reli- 
gious ceremony. Therefore to obviate inconsistency, the first rule is construed 
to mean that the aforesaid ceremony is to “bo performed on the expiration of 

the period of impurity. 
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interest, then in the ease of female cattle, the payment of the 
principal only can possibly take place, because there is no pos- 
sibility of their offspring being born immediately. (Answered.) 

This is wrong. If (the text) — “ On clothes, grain and precious Uofutcil. 
metals, it (interest) may be in order four times, three times and 
twice as much as (the principal lent) is sufficient to make the 
debt (on account of surctiship) double &c. by the efflux of time, 
then the present text providing for the payment of double the 
amount becomes (quite) useless and in the case of female cat- 
tle if there be no offspring after the efllux of (a particular) 
time, then they themselves only are to be given back. If 
the surety, after the payment of the thing, does not find the 
debtor for a time, then there may bo offspring. Or it 
may be the case that (the dchtov) shall make over the female 
cattle with their offspring which was begotten before. Con- 
sequently, the above argument is of no consequence. 

6. It is argued (again) thatsuretishipiscntcredthronghfriend- Argument of 
.‘.hip, consequently any thing given hy a surety, is nothing hut 
a payment through friendship. There cannot be any interest 
on such a payment, unless a demand be made, as it is declared 
" AVliatovor is gi\jen through friendship, does uot carry inter- 
est without demand. If after demand, the payment is not made 
it will hear interest five per cent.” Therefore although there 
he no demand, the payment through friendship will increase 
from the date of the payment by efllux of time as much as the 
principal. This is the object of this text. (Answered.) This is 
also wrong. Because this meaning docs not appear from the 
text. It is only shown hy it (the text) that double the amount 
is to be repaid. Consequently it has been very well explain- 
ed, that the meaning of the above text is that double the 
amount should be repaid without reference to any particular 
period. 


* Vide te.\t XXXIX. 
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Ex'cepiions to 
this rule follow- 
iug. 


Ill the cnsc of 
feiiuilo cuttle, ic. 


Surety to be ic-* 
iiiibnrFod wnli 
hi^^iest rate of ii;- 
tci 


Three fortnights' 
time to bo al- 
lowed to the sure- 
ty to produce the 
debtor. 

If the debtor be 
not produc'd with- 
in that time the 
feuroty must pay. 


Spco'al rules 
ivitU rcgai d to 
sureties. 


G. Tbo payment of double tbo amount is provided (by tlic 
above text.) The exeeptions to it are declared as follows : — 

LVII. Female cattle, with their offspring, grains 
three-fold, clothes four-fold, and liquids eight-fold, 
shall be given. 

7. As tbo precious mclalg arc lo be paid two- fold, so female 
cattle, &c., shall be delivered with tlieir iuercasc as pro- 
vided in a proviour' text wliieh lias been already explained.'^ 
Tlio implied sense (of this text) is that if a surety is 
made to ])ay any thing ‘ (to the creditor) the debtor must 
immediately make it good (to the surety) with the highest 
rale of interest (as provided above) without reference to a 
parlieiilar period of time. 

8. When a surety for appearance is unable to produce tlio 
debtor at the fixed lime, tbreo fortnights’ time should he 
allowed to find him (the debtor) out. 

'y. If within that time, the surety can produce tlic dchtnr, 
he is to be released, otherwise he is to b# compelled to jiay 
the money duo (from the debtor), as declared by CaiijayaM. 
‘'After the stipulated period, three fortnights’ time shouhl he 
allowed to find out the absent (debtor). If lie can pro- 
duce him within that period, the surety should be released. 
If on the expiration of that period, the surety cannot pro- 
duce him, he should be compelled to jiay tlie'promised sum. 
This rule applies also, when (tlic debtor)^is dead.” 

10. {Ca(ijaijana) lias also pointed out certain special rule;! 
with regard to sureties. “ Neither the master (of a Iciidcij, 
nor his (professed) enemy, nor an agent of his master, nor •i 


* Vide to.xt XXXIX. 
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pi'iwoiieT, nor a convict, nor one who is cursed, nor a coheir,* 
nor au intimate friend, nor hermits, nor a servant of the king, 
nor a religious anchoret, nor a person who is unahle to satisfy 
ilie demand of the creditor, or to pay an ctpial amount of 
fine to the king, nor one whoso father is alive, nor one 
who is* self-willed, nor a man who is not well known, should 
ever be accepted as a surety for any transaction,’’ Hermit 
or perpetual students in theology. 


SliCTlON VI. 

IHedgeSf llj/poUiecalion and Mori pages, 

1. There arc two grounds for confideuco in the invest- 
ment of money, first, a surety, second, a pledge, as it is said 
by Niircda — ‘‘a surety and a iiledgc arc two grounds of eou- 
fidencc in it (the investment).” Of these (two), the subject 
of siiretiship has been already explained. 

2, The legislator is now going to expound the rule 
relating to pledges. Whatever is kept in the possession of fjie 
creditor by the debtor for the con lidonce of the former, is 
called a pledge. It is of two kinds, namely, one for a stipu- 
lated period, the other for an iudefuiito length of time. Each 
of those two again is sub-divided into two kinds. A pledge for 
custody only and for use, as is declared by Kdredu — ^‘^Tliat, 
to which a (secondary) title is created is a pledge. It is 
of two kinds, that whieh is to be given up after a fixed time, 
iind that which is to be retained until the debt is satisfied. 

'* “ Coheir” “ a joint tenant with the ci editor or debtor.” — llainacara. The 
author ol“Ratnacar*£' reads Aniamsiua instead of Aiyantavasim. Tlio mean- 
Wg of the former is pupils, literally apprentices ; ilisei])les. “ A serv.ant of the 
ting, means one employed by the king, that is, bis minister and tlie rest. 

Olio wiiO is self-willed, /. e., one who is solely guided by own will and not 
'•y a consideration of circumstmiccs ; consor[ueQtly his incapacity for civil 
is the objection against him." 


Surety .and 
pledge, the two 
gioimds of coiili- 
di'iieo in iiuciit-* 
meut. 


Pledge defined. 



m 


Explanation of 
the text nf Uareda 
quoted above. 


Difference bei 
tween the four 
sorts of pledge. 
Explained. 


If the pledge 
is not redeemed 
when the debt has 
doubled, it is for- 
feited, 


A pledge for a 
stipulated period 
is forfeited at the 
expiration of the 
time. 


A pledge for 
nso is never for- 
feited. 


MITi(CSHARA. chap. vi. 

It is'again declared to be of two sorts, i. e., for custody and fov 
use.” “ To be given up after a fixed period” (as, for instance, 
when tbe pledgee says) at the time of delivery “ at such a 
time, namely, on tbe date of the ceremoriy of illumination, &o., 
this pledge will be redeemed by me, otherwise it will become 
your absolute property.” The pledge must be redeemed 
within the time thus fixed. To be retained until the debt 
is satisfied” i. e., so long as the payment is not made, the pro. 
perty is to be kept in the custody of the creditor without any 
reference to time. This is a pledge for tbe redemption of 
which no time is fixed For custody” means that the thing 
pledged is to be kept (but not enjoyed,) 

3. Now the legislator expounds tbe difference between 
tbe four sorts of pledges described above. 

LVIII. “ The pledge is forfeited,” if it is not 
redeemed when the debt is doubled. The pledge for 
a stipulated period is lost on the expiration of that 
period. The pledge for use is never forfeited. 

4. If the pledge is not redeemed when tlie debt b.H 
douldcd itself by the accumulation of interest, the right of 
the debtor iu the pledged property ceases and becomes 
vested iu the pledgee. 

5. “ A pledge for "a stipulated period” is forfeited, only 
on the expiration of the time within whieli it was agreed 
to be reclaimed, whether this happens before or after the 
debt has become double. 

C. '' Pledge for use” moans a field or garden, &c., the 
produce of which is to be enjoyed by the pledgee, This is 
never forfeited. 
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7. The pledge for a stipulated period is lost on the pledges 

, , are forfeited and 

expiration of that period.^’ Shows that pledges for a stipu- what sorts of 

lated period, whether for custody or for use, arc forfeited oil forfeltodr”* 

the expiration of tliat period, and the portion, “ a pledge for 

use is ever forfeited.” Shows that a pledge for use for which 

uo time has been fixed, is never forfeited. The remaining 

portion— •“ a pledge is forfeited,” is to be applied only to a 

pledge for custody for an unlimited period. 

8. Although forfeiture is contemplated, when the debt is 'Vlicn does the 
doubled, aud when the fixed period has expired, (the creditor) Xoiutely enthled 
sliould wait for fourteen days under the text of JYiJmpali. 

“Gold having doubled, aud the stipulated period having ex- 
pired, the creditor becomes owner of the pledge .after the Lapse 
of fourteen days. If the debtor repays the amount within that 
time, he shall get back the pledge.” 


9. A question arises that “ the pledge is forfeited,” is not 
consistent ; because there is neither a gift nor sale &;c. by wdiieli 
the right of the debtor can cease ; neither there is an aeecpiance 
nor purchase, &c. by which the right of the creditor can .accrue ; 
and that it is also contrary to the text of Meim . — “ How- 
ever long the time may be, neither an assignment nor a sale of 
a pledge, can be made.’^ “ However long the time may be,” 
means, for whatever length of time the pledge has been (in tlie 
custody of the pledgee.) “ Assignment,” pledge to a third per- 
son by the pledgee. Hence, Ijy the prohibition of assiguincut 
and sale, it is evident that the right of the pledgee docs not ac- 
crue. Answered. It is a well known popular notion that a 
tr.ansfcr by pledge is a qualified cause of the loss ofri -li. ; and 
acceptance of the pledge, a qualified cause of the creation of 
right. Consequently after the debt has doubled, and the stipu- 
lated time has arrived, the right to satisfy the dcbtcc£isos, and 
hy virtue of this text the debtor's right is lost for ever, and 
that of the creditor accrues. Nor is it contrary to the text 


A]iparoHl In- 
coiisibtoucy of the 
above doctrine 
Mi til the text of 
Mcniu and witli 
the principle of 
the law of sale or 
of gift explained. 
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MITACSIIARA, 


ClTAr. VI. 


True meaning 
of the text of 
Meini i3 not dif- 
lereut* 


When the cre-* 
ditor or pledgee is 
not entitled to in* 
terest and when 
he is to make 
good the pledged 
j)ro])City. 


The debt shall 
hear no interest if 
the pledgee uses 
copper vessels &c. 
kept in pledge for 
custody, and also 
if tlie i>ledgoc 
renders by use 
unfit a thing or 
an animal in the 
case of a pledge 
for use, 


of Ilenn , '' after no length of time neither an assignment nor 
a sale of the pledge can be made.'^ For this is said by the 
sage (,3[emi) on tiie subject of a pledge for use, as he com- 
incneos by saying — “If he take a beneficial pledge, he must 
have no other interest on the loau.’^ 

10. Uy the prohibition (in the text of Me7iii) against an as- 
signment or sale of a pledge for use, even after a great ienglh 
of time, it is implied, that, the pledgee does not acquire any 
right. It is also said liere — “ A pledge for use is ever forfeited” 
AVith regard to a pledge for custody^ Menu has dealt with it 
separately', — “ No pledge is to he used by force ; the pawnee so 
using it, must give up his whole interest." Here also it will be 
slated — “ If a pledge for custody only he used, (the debt) shall 
hear no interest." The passage “ a pledge is forfeited, if it 
ho not redeemed when the debt has doubled," refers only to a 
pledge for custody, and so there is no inconsistency. 

Aforcover — 

LIX. If a pledge for custody only be used, (the 
debt) shall bear no interest, as well as in cases 
in which a pledge for use has been damaged ; a pledge 
spoiled or destroyed otherwise than by the acts ot 
God or of the King, shall be made good (by the 
creditor.) 

11. If copper vessels, &c. kept in pledge for custody be used, 
then (the debt) shall bear no interest. Even if the use hoar 
an insignificant proiwrtion to the amount of interest due, still 
the latter must he given up, because (by the unauthorised use) 
of the thing pledged, the contract is broken ; similarly in 
case of a pledge for use with interest, if (the subject ol) d® 
pledge he a bullock or a copper vessel, &c., by the use of 
which benefit is derived by the pledgee, there shall he no 
interest if the thing pledged is rendered unlit for use. 
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12. The copper vessels &c. being “ spoiled” — i. e, — render- 
od unserviceable by perforation or breakage, must be returned 
to the debtor after being restored to its former condition by 
repair. If a pledge for custody only becomes unserviceable 
/l)y the negligence of the pledgee,) it must be made good by 
repair. But if it is used, the interest must also be forfeited. 

13. If a pledge for use is spoiled, then, cither it should be 
returned after being restored to its former condition, or, 
in ease there be any stipulation for interest, it is to be 
given up. ‘‘Destroyed,” totally lost. This also must be made 
good by payment of value. The pledgee, on the payment of 
the value, gets bis principal with interest. If he fails to 
pay the value, then the principal is to be forfeited, as it is 
evident from the text of Nareda. “The principal (debt) 
shall be lost, if the pledge is destroyed otherwise than by 
acts of God and of the King.” 

1 1'. “Acts of God,” i. c.— fire, inundation and revolution 
iind the like. Acts of the king must not be in consequence of 
the (pledgcc^s) own fault. On the destruction of the pledge, 
caused by acts of God and of the king, the debtor rrtust 
either repay the principal with interest or he must give an- 
ollior pledge in lieu of the one dcstiwed, .as it is said. — “ The 
(mortgaged) land being carried away by a slveam, or being 
seized by the king, another pledge must be delivered or the 
sntn (lent) must be repaid.” The passage — “The (mort- 
gaged) land being carried away bj' a stream” is (used) to in- 
dicate any act of God. 

l\Iorcover— 

LX, By the acceptance of a pledge, the validity 
thereof is established. If it be spoiled though care- 
fully kept, either a substitute must be given in pledge, 
01’ the creditor must be repaid the amount of debt, 

. 


A pledged pro'^ 
pRrty if rendered 
unsei vit’ciiUlo by 
nogligeiico must 
be restored to its 
former coiuUtion 
nrid there aliall 
also bo no interest 
if the property has 
boon used. 

A pledj^ed pro< 
perty if destroyed 
must ho made 
good by payment 
of the value there- 
of. 

Debt not reoo-^ 
verable if the 
pkdj^e is destroy! 
ed othorwiRe th.-iii 
by .in act of Gyd 
or of the King, 


Acts of Ond 
defined, and who 
is liable in the 
]dedj;ed property 
]»eini( destroyed 
by in act of God 
or of the King, 


A^iUdlty of a 
plcd;^e established 
by ltd accrptaiice. 
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The word ac< 
ceptance explain- 
ed, and the mode 
of rendering dif- 
ferent kinda of 
pledges valid, dis« 
cussed. 


AVhen a new 
pledge is to be 
substituted for the 
old one, or when 
the debt is to be 
liquidated. 


Debt contracted 
on the pledge of 
character or reli- 
gious merit, must 
be paid with inter- 
est even if it is 
swelled up to two- 
fold. 


Interpretation of 
the word charac- 
ter.” 


MITACSHARX. chap. VI. 

15. " By acceptance” — i. e. — by actual possession andenjoy* 
ment of a j'ledge for custody or use, the hypothecation is gender- 
ed complete, not hy the mere attestation or execution of 
a written contract, neither by mere indication (of intention.) 
Thus it is said hy JNareda — “ A pledge is of two kinds. (1) of 
moveables and (2) of immoveables. Both are valid, if there 
is possession or enjoyment, otherwise they are invalid. The 
object is as follows : — The text — ” In the ease of pledges, (of 
both descriptions,) acceptance (hy gift,) or purchase, those that 
arc prior in date are valid.” Is explained thus : — A prior sale 
&c. being accompanied with possession, becomes valid. If 
they are without possession, they are void even though they 
he prior in time. 

16. If the pledge, though carefully kept, and unchanged 
in character, becomes insufficient in course of time to 
fetch the principal with interest, another pledge must he 
delivered, or the debt must he paid to the creditor. By say- 
ing — If it he spoiled, though carefully kept,” it is intimat- 
ed that, the pledge must be kept with care. 

17. The exception to the text , — “ A pledge is forefeited, if 
the debt is doubled,” is as follows : — 

LXI. A debtor must be compelled to pay with 
interest the thing received by him on the pledge of 
his character or religious merit : and he should be 
compelled to repay double the amount received by 
him on his plighted word or solemn affirmation. 

18. “Character” i.e., good conduct “ The thing received 
on the pledge of bis character,” means the thing received on 
the faith of the good character of the recipient. This applies to 
cases in which the creditor receives on the faith of his character, 
a security more valuable than the thing lent, as to cases in 
which the debtor receives on the faith of his character a loafi 
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niore valuable than the thing pledged as security. In cither 
of those two cases, the king must compel the debtor to pay 
the debt with interest. The meaning is that even if the 
debt becomes double, a pledge of this character shall not bo 
forfeited, but the whole amount though double must be paid. 
“ Received by him on his plighted word^* the meaning is this : 
if at the time of the delivery of pledge, there is promise to 
this effect that, even if the amount becomes double, it shall 
he repaid, but the pledge will not be forfeited, the king (in 
such cases) shall compel the debtor to pay double the amount, 

1 9. According to another interpretation, the character itself 
is the subject of the pledge. The word character means, the 
merit earned by performance of religious rites, such as obla- 
tion in the Ganges, the use of sacrificial fire, and the like. 
If a loan is received on such a pledge, i. e., on the pledge of 
religious merit, the debtor must repay double the amount, 
but the pledge will not be forfeited. 

20. In connection with the subject of pledge a different sub- 
ject is treated of through the words “ or solemn affirmation." 
If in order to complete a purchase, sale, &c., a condition 
is made and a ring or the like is given to another, the 
party violating the condition must pay double the amount. 
But if the party who gave the ring or the like, fails to 
fulfil the condition, he will only lose the thing given. If the 
other person (with whom the ring, &e. is kept) fails to fulfil 
the condition, he must pay double the value of the ring, &c. 

Moreover— 

LXTI. To the debtor who comes to redeem his 
pledge, the creditor must restore it, otherwise he will 
punished as a thief ; and if the creditor is absent, 
the debtor may pay the debt to his confidential agent, 
^hd take back the pledge. 


If on pledge of 
a trifling amount, 
loan ia contracted 
on confidence of 
mutual characters, 
the debt even if 
double with inter- 
est, must be en- 
forced. 


Another inter* 
pretation of the 
text. 


Ditto* 


Where ia the 
creditor to restore 
the pled^'o and to 
wlioiQ ia the debt- 
or to pay the debt 
in the absence of 
the creditor. 
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CUAP. VI. 


m 

Creditor cannot 
detain tlio pledged 
jtroperty when the 
debtor is willing 
to redeem, the 
same on payment 
of the debt. 


How is the debt- 
or to proceed in 
case the creditor 
or in his absenco 
his agent rolusea 
to receive pay- 
ment. 


r>obt not to bear 
iulereot from the 
dale when the va- 
lue of the piopeity 
is ageortamed. 


How is the cie. 
ditor to proceed if 
the debtor docs 
not come on or 
after the day when 
the debt becomes 
double. 


The procedure 
to be adopted by 
the creditor pres- 
cribed. 

Ditto explained. 


21. The creditor must release the pledge to the dehlor 
who comes to redeem it by payment of the debt , he, (the cre- 
ditor,) must not detain it in expectation of getting more in. 
terest. Otherwise”— i. e . — on his refusal to release, he will 
bo punishable as a thief. If the creditor is not at home, tlie 
debtor, having paid the debt with interest to the confidential 
agent of the creditor, may take back his pledge. 

22. In ease the creditor is absent, and his confidential 
agents do not accept the money, or if the creditor is absent and 
the debtor wishes to pay the money by the sale of the pledged 
property, what is to be done ? On this point, it is declared— 

LXIII«. Or it may remain where it was, with, 
out interest (on the debt) ; the value (of the thing 
pledged) on that date being ascertained. 

23. The pledged chattel, being appraised, may be kept in 
the creditor's possession without any interest. Thenceforward 
the principal (though not paid) will not carry interest, 
until tlie creditor releases the pledge on receipt of the money, 
or until another chattel of the same value is substituted by 
the debtor. 

2 1. If at the time when the loan was contracted, it \va=: 
stipulated that, even if the debt be doubled, the pledge will 
not be forfeited ; and subsequently the debt becomes double, 
but the debtor is alisent, what course is to be adopted by Ibo 
creditor? On this (point) it is declared — ■ 

LXIIIA “ If the debtor fail to come, the creditor 
may sell (the pledge) before witnesses. 

25. If the debtor be not present, the creditor may recover bi>* 
dues by the sale of the mortgaged property before witnesses, 
and his (the debtor^s) confidential agents, This is option^ 
with the creditor, as irnpliedby the word (va) used in the text' 
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2G. If tbero was no such stipulation at tbe time when the 
loan was contracted, namely, that the pledge will not be lost 
even if the debt becomes double, then, the pledge will be 
lost, under the text— “ The pledge is forfeited if it is not 
redeemed when the debt is doubled.” If there be such 
n stipulation, then the text under consideration will apply. 

37. Special provision is made with regard to a pledge for 
use, which is as follows — 

LXIV. “ If the debt secured by the pledge has \V'hGn and how 
doubled, tlie pledge sliall be released ; provided the be' relcii&cd. 
(value of the) usufruct of the thing pledged be double 
(the amount of) the loan. 

38. If the money invested becomes double with the in- . '•'*‘0 2 explan.-i- 

tious of the above 

tcrest agreed to be paid (by the debtor,) and if that amount text given. 

is realized from the usufruct of the pledged property, the 

creditor must release the pledge. Or it may mean, that 

where the property pledged has not been used by the creditor, 

either because there was a stipulation, at first to the cJlcct, 

tliat the creditor will not take possession of the pro])M’ty 

pledged, until the debt becomes double, or for any other 

reason, the creditor will then take possession, and after 

realizing double the amount of the loan from the usufruct, 

shall release the pledge. If the creditor has realized an)'thiug Uofmul of any 

. . . .niiomit realised 

in excess of double the amount of the priucipal, that also by the creditor iu 
should be returned. Because this text was intended to jirovide thramouLld'ule 


for the liquidation of the principal debt with interest from 


mmtgagi debt to 
iiiailo to tlio 

the usufruct of the property. A plcdiirc of this sort is culled 

. 1 £ 1 cTi “ ' tic* 

by the people kshayadhl'^ that is, a pledge by the enjoyment fined, 
ot which the debt is liquidated/'' 


* Vide Text LVIIT. 

lliG term ksliayadhi is composed of Uyo dcstruclmi md 

a pledge, meaning thereby a sort of pledge by the enjoyment of which 
the principal aud the interest arc defctro\ed. 
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mv. VI. 


The creditor is 
to retain posses- 
eion of the pledge 
till the priDcipal 
is paid even after 
the principal has 
doubled where 
there is a promise 
that the pledge 
will be enjoyed in 
lieu of interest. 


29, Where there is a promise that the pledge will he enjoyed 
in lieu of interest, then even after the principal has become 
double, the pledge cau be used till the principal is repaid. 
This has been clearly declared by Frihaspaii — “ If a pledge 
given for use, be for the payment of the principal and interest, 
the debtor will get it back after the fixed time. (If the 
said pledge be for the payment of interest only,) then the 
debtor can redeem it by paying the principal. If the usufruct 
exceeds (the rate of interest,) then the creditor cannot get tk 
principal, and (if the usufruct is not suflieieut to make good 
the interest,) the debtor shall not be entitled to redeem the 
pledge, except by consent.'” The meaning of this text is this, 
— “ Pledge given for use” is a mortgage, the usufruct of which 
is allowed to be enjoyed. This pledge is divided into two 
sorts ; first, a pledge for the liquidation of the principal, and 
interest, secondly, a pledge merely for the liquidation of llic 
interest. Of these (two sorts) the pledge for the liquidation 
of the principal and interest may he redeemed by the debtor 
after the expiration of the stipulated period. The meaning is, 
that when the principal with interest has been realised by tlie 
creditor from the usufruct, (the debtor) is entitled to redeem 
it. But if the use of the pledge is allowed in lieu of in- 
terest only, the debtor will be entitled to redeem it on p.iy- 
ment of the principal. An exception is declared in the text 
— “ If the usufruct exceeds &c.” If the pledge yields more 
than the amount of interest, the creditor is not entitled 
to get back the principal, i. e,, the debtor will get back the 
pledge without paying the principal. In case, the usufruct 
is not sufficient to meet the amount of interest, then the 
debtor cannot get back the pledge even on payment of 
the principal. The meaning is, that the debtor can get it 
back by paying the balance of the interest also. Again an 
exception to both the lastrmentioncd cases is declared e.x* 
cept with each other's consent.” Where there is no mutual 
consent of the debtor and creditor, the last two provisiei^^ 
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irc to be followed. But where they are agreed with one 
mother, the creditor may enjoy the pledge though it is a 
/aliuiblc one, till the principal is repaid, and the debtor 
may take back the pledge, although it is worthless, merely, 
rjM payment of the principal. 


13 
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MITACSIIARA. 


CHAP, vii, 


IqxttiitUi} or rle- 
pofcit ilefiucd. 


I>Uto cxplainoil, 
au*l Luw fciK’li du- 
jio&it in to bo 
i‘o«turcd. 


-When eiuli tic- 
ia not to bo 
lobtuiocb 


Tlic above ox- 
})laiuod. 


CHAPTER VII. 


Section I. 

O/i Deposits, 

LXV. A thing enclosed in a vessel, which the 
owner delivers to another, without disclosing wliut 
it contains, is called u^anidhi or deposit, and must be 
restored in the same condition. 

1. “ Vessel, a casket or the like, conlaiuing that which is 
to he deposited, the thing coni ai nod therein under seal, which 
the owner confidentially delivers to another for safe custody, 
without mentiouiug its form, (piantiiy or the like, is called an 
vpaiiid/ti. As it is declared by N(ireda—“ Where a inau baiU 
any of his effeets under a seal without mentioning its (piantity 
aiul kind, it is considered an v.p«uidhi or deposit, but the wise 
call it nlkshapa or specified deposit.'’'^ “And must bo rcstorod 
in the same condition,” means, the person with wlioiu tin? 
thing is deposited, must restore it to the de])ositor marked 
ndth the seal as before, 

2. An exception to this is declared us follows : — 

LXVI. Rut he shall not he compelled to replace 
it, if it is lost by the act of God or of the king, or if it 
is taken away by robbers. 

3. “That” means, or deposit. If it be lost hy 

the act of the king, by accident, water or the like, or il' it 
stolen hy thieves, the depositary shall not he compelled to 
make good the loss. The owner’s properly will be losi, 
there be no fraud (ou the part of depositary) — As it is staled 
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by J^dreila — “ What is lost, togellier witb iLo property of tlio 
depositary, is lost to the depositor ; so if it be lost by tbc act 
of God or of the king', unless there was any fraud on the 
part of the depositary.” 

An exception to this is as follows 

LXVI«. When the deposit is lost after a de- 
mand for restitution lias been made without success, 
the depositary is to be compelled to make it good and 
to pay a fine of equal value. 

4. If the depositary did not return the deposit on demand, 
and it is subsequently lost by the act of the king, &c., shall 
ho compelled to make it good by paying the value to the 
owner, and to pay an equal amount of fine to the king, 

f). The author next propounds the fine to be indicted on 
(ho depositary who enjoys deposit. 

LXVII. If the depositary, of his own accord, 
use the thing deposited, he shall be amerced, and 
compelled to pay the price of the thing with interest. 

(5. “ Of his own accord” that is, without the consent of the 

owner. “ Use the thing deposited” enjoys it or derives any 
profit by investing it, &c. Such a depositary shall bo fined in 
proportion to the enjoyment and use, and he must be com- 
pelled to restore the deposit with the profit to the owner. 
If it has been appropriated, then it must ho restored with the 
interest. If it has heen invested, it must be restored with 
the profit derived from the investment. 

The extent of the profit is declared by Cahjuyana-^ 
‘'A deposit, the balance of interest, the price of commodities 
purchased and sold, not paid after demand, shall hoar 
interest at the rate five in the hundred.” This rate applies 
h> the case of enjoyment. In the case of waste, caused by 
"cgligencc or carelessness, a special rule has been laid down 

1 ! I 


'When llio ile* 
posit ran bo re^ 
covered. 


L\i>l:inalion of 
the above, 


WIioii If tlic 
doposilary to bo 
compclloil to ])ay 
the value of the 
deposit. 

The above text 
explained, 


Ca^)jihjmia\ text 
as to tlio oxtenfc 
of profit explained. 
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T)ifferont kinds 
of deposit, Y z,, 


YacliUaf Aniua- 
liita, Nfjamf 

JVtl'shepaj dotiuud 
nnd exi)luiiicd. 


by the same sage {Ca/^dtfana)—*‘ For a thing enjoyedj tlio 
depositary shall be compelled to pay the price with interest ; 
for a thing neglected, the value only ; for a thing lost hy 
carelessness, something less/’ “ Something Icss^’ that is loss 
hy one-fourth of the value. 

8. The author next declares that the rules for this des- 
cription of deposit will hold good in the case of things 
borrowed, &e. 

LXVI r«. This is the rule respecting a loan for use 
{yftcUild) a deposit for delivery {anwaJiita) a deposit 
unspecified [npasa) and an open, bailment [nikshe^xi) 
and the like. 

9. Clothes, ornaments or the like borrowed (from another) 
at the time of marriage or other festival, are called yachila, 
Amoahita, that is, a thing kept as a deposit in the hand of ii 
person, who again makes it over to another man, with the 
direction ‘^givo it to the owner/' If a thing, after it is 
shown to the head of the family, is left with the other 
members of the family, in his absence with directions to make 
it over to him (the head of the familj^) it is called Nyasd, 
If any thing (under the above circumstances) be left in the 
presence of the head of the family, it is called Nihhejki. 
(In the text) the words and the like" include gold, &e. 
made over to the goldsmith, &e. for preparing bangles anti 
the .like, as also things mutually given to each other with 
the direction, “ let this property belonging to me he kept hy 
you, and let that property belonging to you he kept hy me," 
as Ivih'eda declares — ‘'This very law is observed in the case 
of loans received on asking, deposits for delivery and the 
like, bailment with artists, deposits and bailments on mutual 
trust."— Ill all these cases, {*. e.) loans received on asking 
the law laid down for deposits will apply. 
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CHAPTER VIII. 

OP WITNESSES. 


Section I. 

1. It has been declared j that evidence consists of written 
proof, possession, and witnesses. That of possession has 
already been defined. The nature of oral evidence is now to 
he declared. A witness may be cither from seeing' or licar- 
iiig, as has been declared by Memi : “ Evidence of what has 
hoeii seen or of what has been heard is .admissible.” Tlicy 
are two-fold ; a witness made, and a witness not made : a 
made witness is one nominated to give testimony : a witness 
not made is one not so nominated. 

3. The made witness again is divided into five classes, 
.and the witne.ss not made into six, m.aking in all eleven 
descriptions, as has been declared by Ndreila : “ Eleven 
descriptions of witnesses are recognized by the learned in 
law, five of which are made, and the remaining six arc 
not made.”* Their distinctions also have been declared 
by him : “ A witness by record, by memory, by accident, 
by secrecy, and by corroboration.” f These are the five 
classes of made witnesses : the nature of the witness by record 
and the rest has been defined by Cahjdtfam, 

3. “ One brought by tlic claimant himself, and whose 
Dame is inserted in the deed, is called a witness by re- 
cord ; a witness by memory is without record.”^ He also 
has giyen an explanation of the witness by memory without 
roeord : “ The witness who for the purpose of greater pub- 
licity having witnessed a transaction has been repeatedly 

* Vlvddatandava, 

t Vivddatandava and Smritichandtm. 

J rivddi.Uaiidava, 
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reraiiuloil of it by the ebiiraant, is lorraed the witness ])y 
memory.”^' lie who fortuitously arrives at the time of 
a transaction, and is cited as a witness, is termed a witness 
by accident. A distinction has been propounded by him 
between these two descriptions of witnesses, although they 
are both unrecorded : “ Two witnesses for the substantiation 
of a claim are termed unrecorded, one intentionally brought, 
and one accidentally coming.^' One who standing concealed, 
is caused to bear distinctly the defendant’s words by the 
claimant, for the purpose of establishing his allegation, is 
termed a witness by secrecy .’’f One who subsequently 
confirms the testimony of witnesses, whether his information 
be mediate or immediate, is termed a witness by corroboia- 
tion.”i 

4. The six descriptions of witnesses not made have also 
been defined by Ndreda : A townsman, a judge, a king, one 
authorized to manage the alfairs of the parlies, one deputed 
by tlio claimant, and (in family disputes) persons of the .same 
family' are also to be considered witne.sses.”i| Hero the term 
judge is intended to inciiide llic scribes and assessors, from 
this verse : “ When a king investigates a suit, the witnesses 
are declared to be the scribes, judge, and assessors in succcs- 
sion.”§ 

5. lie next declares the qualifications and number of ^vi(■ 
nesses : 

LXVIII. “Religious, generous, of honourable 
family, speakers of truth, eminent in virtue, candid, 
having sons, wealthy. 

* Vil'ddatandava, 

+ Jbkl. 

J Ndrcdctj cited in the YivaUlatandava^ 

II Viea’datandavaf SmrUichandrica\ 
g Ibid. 
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LXIX. And in number three, are to be consider- 
ed witnesses: conformers to revealed and written 
law, according to tribe and order, or all [in the cases 
of all]"* 


0. addicted to piety. GeneronSy — habituated 

to making gifts. Of honouralk descended from 

a noble stock, Speakers of tnUJi, — accustomed to veracity. 
Eminent of virtue ^ — not preferritig tbeir temporal interests. 
Candid, — not deceitful. Having possessed of male off- 

spring. Wealthg,— possessing much gold and other property. 
Cvnformers to revealed and toriUen law, — punctual in the 
porformauce of indispensable and enjoined ecremonies. Such 
pi'vsous being three in number, are to bo considered wit- 
nesses. Three, — that is, a number not less than three ; there 
cannot be less than three, but any excess above that number 
is optional. Such is the meaning. According to tribe,— Wvxi 
is, not differing in tribe; tribe, such asVac Moordhabiishlkfas 
and the like, whether in the dire^^t or inverse order. Thus 
Moordhahushiktas are witnesses in the cases of Jlfoordhabn- 
ilii/das j so also in the cases of Anibiishthas and others. This 
rule obtains also according to the order, that is, not different 
ill oi'dcr. Order, — the Brahnihiical order and the like. Thus 
Cra/nniiis of the qualifications and number above-mentioned 
are witnesses for Brahmins, and the same with Cshefrgas and 
tlio rest. So also women .should be made the witnesses of 
women, as Menu has said : “ Women should regularly be 
'vilnesscs for womcu.”t where they cannot all be pro- 
cured of the same tribe or order, Moordhabushi ktas and the 
I'Obt, and Bra/mius and the rest, may be made witnesses in 
the eases of each other. 


Explanation of 
the preceding tuxt. 


* cited in tlic V//cicG7ia'ra'iiiffi/nL k(if I 

t § dS; cited in the Vu i'LhhouldiiU 
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7. In the absence of witnesses of the description above 
specified, for the sake of distinguishing others not positively 
prohibited, it is necessary to define those who are incompe- 
tent witnesses, they have been declared by Na^reda to be of 
five descriptions : " By those skilled in the law, witnesses who 
are incompetent have been found to he of five kinds/^* * * § 

8. “ By reason of interdict, of delinquency, of contradic- 
tion, of self-appointment, and of intervening dcceasc/^t 

9. Those who are incapacitated by reason of interdicl 
arc next stated : “ Learned students, religious devotees, 
superannuated persons, ascetics, and the like, arc those 
incapacitated by interdict; not from any other causc/’| 
llcligious devotees arc Vanaprusthas. By the term and the 
liko,’^ is meant persons disobedient to their father, &c,, as 
Sauc/ia has said : Persons disobedient to their fathers, 
residents in the families of their spiritual preceptors, ascetics, 
inhabitants of the forest, and devotees, arc incompetent 
witnesses/^ll 

K 

10. Those who are incompetent by reason of delinquency 
arc next treated of : Thieves, public ofienders, irascible 
persons, gamblers, cheats. These arc incompetent from 
delinquency : there is no truth in them.^^§ Irascible persona, 
— those subject to auger. Gamblers , — those who play with 
dice. 

11. The characteristic of witnesses incompetent fromeon- 
tiadictioii is next declared by him [Ndreda ;) " Of witiicsi-os 
recorded and summoned by a litigant party, should one utter 


* Yiva’ilidandava ami SmriticJiaiidriea 

t Ibid, 
t Ibid. 

II Ibid. 

§ An e 'it, cited iu tbe SitirilichandriaK 
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a contradiction^ all are rendered incompetent by that contra* 
diction.”* 

H. The nature of witnesses incompetent by reason of 
sc4f*appointment is next set forth. “ He who not having 
been indicated, comes and offers his evidence, is techni- 
cally called Scooche^ or spy.” Such testimony is not avail- 
ablo.”t 

13. The description of witnesses incompetent by reason 
of intervening decease is next given : How can any person 
give evidence touching a claim, the nature of it not liaviug 
been communicated, and the claimant not being in exist- 
ence ? Such a person is an incompetent witness by reason 
of intervening decease.”]: The meaning is this : as to what 
claim or in whose behalf shall the witness depose, the plain- 
tilf or defendant not being in existence, or being dead, the 
claim not having been preferred, and the nature of it not 
having been explained by the parties to the witnesses, and 
they not having been dcsix’ed to bear witness in the’mat- 
tor? These, then, are incompetent witnesses by reason of 
intervening decease. 

14. But when sons or others are instructed by a father 
or other person at the point of death, or even in health, to 
give evidence in a eortaiu matter, they may be witnesses 
after decease, as Nureda has said : After the death of the 
claimant, except those instructed by him on the point of 
death.” II Also, " A witness may give evidence in a matter 
touching the six species of bailments [the claimant being 


* Caiyayanai cited in the Vyavaliaramayuclia^ ^mritichandrkd% 
t Mrcda^ cited in the SmrUklmxdviQiU 
J Ihid. 

II Ibid, 
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iload,] a jnst claim having been communicated by one not of 
unsound mind/'^ 


15. 'pother incompetent witnesses have also been enumo. 
rated : 


LXX., LXXr. “ A woman, a minor, an old man, a 
gamester, an intoxicated person, a madman, an in- 
famous person, an actor, an infidel, a forger, one deform- 
ed, degraded from cast, a friend, one interested in the 
subject matter, a partner, an enemy, a robber, a public 
offender, one convicted, an outcast and others, are 

incorapetent^witnesses.^’t 

IG. A woman,— a term of obvious import. A minor,— 
one who has not attained years of discretion. An old man,— 
one whose ago exceeds eighty years. By the term old, learn- 
ed students, and those excepted in other texts are indicated. 
A gamester , — one who plays with dice. An intoxicakil 
person,— \\i\h. liquors and the like. A madman , — one under 
planetary inducucc. An infamous accused of the 

murder of priests or other similar otFonces, f An actor,— ^ 
dancer. An infidel,— aw atheist or the like. A forger,— ou 
who fabricates documents. One destitute of an 

car or other organ. Degraded from caste , — a slayer of a 
Brahmin or other similar criminal. A friend,— aw intimate. 
One interested in the subject matter , — having an interest in 
the point contested. A imflner,—ww<i engaged in the same 
business. An enemy , — a foe. A robber , — a thief. A pubh 
offender,— owQ relying on his own violence. One convidd, 


* Ndrcda, cited in the SmTitichandrim 
+ YujnyawQlcydf cited in the Vyavodidramoyiidhc^, 
t Nitreda, cited in the Firddalfladar* ; hnt Ydjni/malcya in the 
Mrmnyw'ha, 
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—one whose falsehood has been proved. An one 

Jcserted by his relatives. 

17. By the term “ and others” is indicated those incom- 
petent witnesses who are pointed out in other texts also. 
Incompetent witnesses, by reason of delinquency j incom- 
petent by reason of contradiction, and by reason of self- 
appointment and intervenient decease. These, and women, 
eliildrcn, and the rest, are incompetent witnesses. 

18. Witnesses arc to be three in number, but to this rule 
he propounds an exception. 

LXXII. “By consent of both parties, even one 
person of virtuous knowledge may he a witness.” 

ISa. A person of virtuous knowledge signifies, one who, 
by means of knowledge, performs all the indispensable and 
enjoined ceremonies ; even one such person may be a witness, 
by the acquiescence of both parties. By virtue of the term 
the number two is also included. Coiiformm lo re- 
xmkil and writlen law.’' By this rule, allhough it would 
appear that virtuous knowledge is equally an attribute* of 
three, yet the meaning is, that their evidence is admissible 
i\ilbout tbo consent of the parties, but that the evidence ot' 
one or two is not admissible without the consent of the par- 
ties; therefore the mention of three is relevant. 

I'J, An exception is next propounded to tlie text " relhjl- 
ons, geiierotis,” &c. Every man may he a witness in cases 
ci abduction, robbery, assault and abuse, and a llagrant 
eflenco.”* The definition of abduction, &c., will subsoipicnt- 
ly be given. In such oases, all those who .arc prohibited in 
h'xls as destitute of piety and other qualities may be wit- 


^ ''.)»<jamalcyaf cikd iu the tul uuturkviu iu llrJ 
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nesses. But even here, those cannot be witnesses who arc 
incompetent by reason of delinquency, or of contradiction, or 
of self-appointment; because the reason of incompetency, 
that is, there being no truth in them, exists here also. 

20. Although from this text it appears, that adultciy, 
theft, and assault and abuse, rank with flagrant offences, yet 
as these are committed openly by persons relying on their own 
violence, separate mention has been made of adultery and the 
rest, which rather signify offences committed privately. Ho- 
micido, robbery, forcible abduction of other men’s wives, anj 
assault and abuse, are the four descriptions of flagrant 
offences.* 

21. Next is propounded the deposition of witnesses. 

LXXIII. The witnesses should be made to de- 
pose, having been placed near to the plaintifF and de- 
fendant:”! 

21^r. Brought close to the plaintiff and defendant. It ap- 
peals, from a rule laid down by Goutama, that they need net 
speak when questioned apart. They shall be made to depose in 
the manner hereafter mentioned. Here Calydijam has pro- 
pounded a distinction. “ The judge, being in the assembly, 
should calmly interrogate the witnesses, placed near to llic 
iflaiiitiff and defendant. lie will enquire their testimony 
(except in the case of Brahmins) in the presence of the gods 
and priests.”! In the forenoon, let the judge, being purillod, 
having severally called on the witnesses, being purilied also, 
whose faces arc turned either to the north or to the cast^ in- 


* Vimdaiandam, 

+ Tii'jnyawalcya^ cited in the Vkddatandava, 
i Vica\hUndiivaj and Smritidiamkicii^* 
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Icrrogate, by tie solemnity of repeated adjurations, all being 
actiuainted with, the rules of duty and circumstances of tbe 
case.”* 

33. 3*Ienu bas propounded a rule to be observed in taking 
the depositions of Bralmhis and others.‘\ “ Lot the judge 
cause a priest to swear by his veracity ; a soldier by his horse 
or elephant, and his weapons ; a merchant by his kinc, grain, 
and gold ; a mechanic or servile man by imprecating on his 
own head, if he speak falsely, all possible crimos.^^f The 
moaning is, he shall adjure a Brahmin by saying, If you 
speak falsely, your truth will be destroyed : a Cshelrya by 
saying, Your horse or elephant and weapons will become use- 
less: a Vaisya, Your cattle, seeds, and gold will bo unpro- 
ductive : a Siulra he shall adjure by saying, If you speak 
i'alsely, all sins will be on your head, 

23. Regenerate men who tend herds of cattle, who 
trade, who practise mechanical arts, who profess dancing and 
singing, who are hired servants or usurers, let the judge 
exhort, and examine as if they were The terra re- 

generate men has been used to denote, that those of the mili- 
tary and commercial classes are likewise included in the above 
text. The terra ^‘who profess singing f means vocal per- 
formers. 

21. If the defendant take exception to witnesses, and it 
ho susceptible of visible proof, as in eases of minority, the 


* NdrediXy cited iu the above autlioritiog, 
t Menu^ 8 ; § 102, cited in the Vkadaiaiidava^ Smntkliandrldj and 
^ 'MvfxMraimyitclia, 

J Menu, 8 ; § 113, cited in the Vivddalmdavaf Vyavalidramayiiclia^ 
Kimdii in the BmnticliandricfL Sometimes they sworo by any tiling 
made use of, as a fisher by his nets, a soldier by his spear, ^c/’—roitcrti 
Autitpiitics oi Greece, vol. i., page 203. 

j[ J'^icddiiUmdam and Sinyilwlumluau 


Mode of .adjiir* 
iug several orders. 


Exception in caao 
of cortahi Bmh* 
mhn, Cahetruas,^ 
ValBy:\s» 


Ca.'^o of wltiic.?.g# 
c.s being challeng- 
ed. 



150 


MITACSIIARA. 


CHAP, viir. 


A. false cliallcnge 
punishable, 


Witnesses being 
found incompe* 
tent, recourse may 
be had to other 
means of proof. 


Form of ad jura* 
tion to l>e used to* 
wards the servile 
class, and to the 
reiifenerate orders 
following moan 
occupations. 


exception must be tried by that ; but in cases not susceptible 
of visible proof, it rests on bis (the defendant’s) assertion, anti 
on popular report, but not on other witnesses, so that may 
there be no iufiniteuess. 

25. If a defendant, havings taken exception to witnesses, 
cannot establish it, he is to he amerced according to his abi. 
lity ; hut if he prove it, the witnesses become incompeteiij,, 
iis has been said : “ A person failing to establish an cxccp. 
tion openly made against witnesses, should he punished : but 
if proved, the witnesses are to be dismissed, and deprived of 
the privilege of testimony.”* 

20. Exceptions having been proved against all the wit- 
nesses adduced by the claimant, should he be destitute of 
other means of proof, he will be defeated ; from the text, 

Should the claimant, relying solely on the veracity of bis 
witness, bo defeated, he shall he caused to pay a fine and 
the meaning is, that should he not he destitute [of other 
means of proof,] ho may have recourse to additional evi* 
dcnce.f 

i 

27. In reply to the question. How is the adjuration[lo be 
urged ? it is stated, 

LXXIir«, LXXIV., LXXV. Those places as- 
signed to offenders and to heinous sinners, and those 
places assigned to house-burners, and those assigned 
to the murderers of women and children: he will 
obtain all those places (of punishment) who gives false 
evidence. All the virtues performed by you in liuii- 


* Veemnitrodaya, 

t IV'tt'rc'rftb cited ill tlic Viia'ihtmdava ; but C(di/(i'^ctna b the 
dr(a{\ 
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dreds of other worlds will accrue to him whom by 
your falsehood you have injured.” 

27(3!. The meaning is, that the admonition is to ])c as follows. 
Ihosc places assigned to persons who have committed heinous 
and grievous sins, to house -burners, and to the murderers of 
women and children, he will attain who gives false evidence. 
Moreover, all the virtue practised hy you in hundreds of 
other worlds will accrue to him who has been defeated hy 
means of your falsehood. This must he understood as re- 
lating to the servile class, as appears from the words of the 
text: "But a servile man hy all possible crimes.^' It must 
be understood also as relating to regenerate men, exercising 
business of herdsmen, &c., as appears from the text : " llc- 
gcucrate men who tend herd of cattle,” &c. 

23, As it is preposterous to suppose the loss of all the 
virtues practised in many other worlds, and the acq^uisition 
of the fruits of grievous offences committed by another, 
merely from the utterance of a falsehood, it follou's that this 
is declared ; solely for the purpose of creating awe in tlie wit- 
nesses j as Ndreda has said : " By aiieient virtuous texts, and 
by extolling the pre-eminence of truth, and by dcnonneing 
falsehood, he will repeatedly inspire them with awe.”'^ 

29. In answer to the question as to the mode of proceed- 
ing when the witnesses, having been admonished, remain 
mute. 

LXXVI. “ A man not giving evidence will be 
made to pay the whole debt by the king, together with 
ten per cent, [on the amount], after forty-six days.^f 


* Vimdatmdam, 

t y'a^jnyawalcya^ cited m the Viva'Mmidimf SimiivhanJrka'f aiul Vi/d' 
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29«. He who having agreed to give evidence, and havino’ 
been admonished, remains entirely mute, must bo caused by 
the king to pay to the creditor the whole debt with interest, 
together with a tenth share over and above the debt, Tliis 
tenth share will belong to the king, as appears from the 
text: "The debtor must be made by the king to pay a 
tenth share, over and above the debt proved j”* and this 
rule must be understood to operate after the expiration of 
forty-six days. He will not be made to pay it during the 
interval. It must also be understood as implying the ab- 
sence of sickness and other calamity, as has been declared by 
Menu : “ A man who is unafflicted, who comes not to give 
evidence, in loans and the like, within three fortnights afkr 
due summons, shall take upon himself the whole debt, and 
pay a tenth part of it as a fine to the king”'\ The term uii- 
adlicted, signifies one free from any calamity (inflicted) by 
God or the king.J 

3f). Next is stated the case of a person who, though ac- 
quainted (with the nature of the affair), maliciously refuses 
to accept the office of witness. 

Penalty for re- LXXVII. “That mcau person who, though 

fu-iiiig to bear _ ^ > o 

testimony. acquainted, does not give evidence, is equal in point 
of sin and of punishment to false witnesses.” || 

30a. That mean person who, though fully conversant with 
the matter in dispute, docs not give evidence, or refuses (to 

^ Veeramitrotlayaf Uctndeara, 

t Menu, 8, § 107, cited in the Vivadatandava, Smriiichandricd, 

J 1 have here been compelled to differ from the translation of Sir 
Jones, see Menu, S : §107. Ho has rendered the term agada, ^^oncMviio 
labours not under illness but this, from the subsequent interpretatit^J’j 
evidently not sufficiently comprehensive. 

II Ydjnijawalcyaj cited in the above authorities, 
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kcome a witness), is equal in point of sin and of pnnislimeiit 
to fiilse witnesses. The punishment of false witnesses will 
suhscquently he propounded. 


31. Having punished the false witnesses, the ease must 
Ijc re-examined; and if the suit he concluded, and false 
evidence be subsequently detected, the case must be eora- 
incneed upon de novo, as Memi has declared : “ Whenever 

fnlso evidence has been given in any suit, the king must re- 
verse the judgment; aud whatever has been done, must bo 
considered as undone,'’^* 


False eviilcncc 
being detected, 

lIlC jllllgtlKllt i.i 

ti) bo reveraed. 


o’2. Next is propounded the rule in a case where the 
testimony varies. 

LXXVIII. “In a contradiction, tlie assertion of Mode of pro- 
the majority ; wlierc the numbers are equal, that of Sm'e''irciu“ 
the respectable party; where there is contradiction 
among rc.q)ectable witnesses, that of the most res- 
pcclablc.”t 

Ill a ease of contradiction or variation, the assertion 
the majority must he received. But in a case of contra- 
diction where the numhers are equal, tlie assertion of the rcs- 
pcetablc party must he received as evidence ; but wliero there 
is a variation among respectable persons, llic assertion of 
those who are most respectable must bo received, that is, of 
those who are endued with a knowledge of revealed law, who 
^bfipo tlioir conduct accordingly, who have children, wealth, 

.and virtuous qualities. 

33. Where re.‘;pc( ta]dc witnesses arc few, and others arc Siipi.iior res- 
many, there also the assertion of the respectable party is to Fcdabdity prci 


* Main, S, § 117, lilted in the Yii'ddaiainlixva and Sifirilkluindm-d. 

I cited in Wvi S^imikhamh-M and I'ljmtiimmnyui'/nt, 
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ho received. This is inferrible from the text : " By consent 
of both parties, even one person of virtuous knowledge may 
be a witness which demonstrates the great superiority of 
good qualities. 

84<. But the former text, Of witnesses recorded and sum* 
moned by a litigant party, should one utter a contradiction^ 
all are rendered incompetent by that contradiction,^^ relates 
to a case where there is no distinction to be made [among 
the witnesses] by reason of their being all equal, 

35. Next is propounded on what depositions of the 
witnesses, success, and on what defeat, depends. 

LXXIX. “ He will be successful whose witnesses 
depose to the truth of his statement. But the defeat 
will certainly be his whose witnesses depose contrari- 
wise. ”f 

35a. That party will he successful whose witnesses depose 
to ^ the truth of his statement, describing the subject matter, 
its quality and quantity, and saying*, We know this to he 
true. But that party whose witnesses depose contrariwise, iu 
opposition to liis statement ; saying*. We know this to be hdsc, 
his will certainly or assuredly be the defeat. 

3G. But where from a want of recollection of the subject 
of the claim, the witnesses do not depose either alfirmativcly 
or negatively, there the decision must depend on other 
evidence ; witnesses should not be repeatedly questioned by the 
king. That assertion which is unpremeditated should he 
received ; as has been declared : “ Tliat assertion which is 
unpremeditated and blameless should be received ; and hav* 


* Vide mpra, § 10. 

t and SmriHchandrm', 
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iiig been made, the witnesses sbould not be perpetually ques- 
tioned by the king.’'* 

37. An exception is next propounded to the rule : “ But 
tlie defeat will certainly be bis whose witnesses depose con- 
trariwise (§33.) 

LXXX. “ Evidence having even been given by 
witnesses, if others who are more respectable, or 
double in point of number, contradict them, the first 
deponents will become falsified, 

37«. Evidence having been given by witnesses of the first- 
mentioned description, designedly contrary to the subject m.at- 
tcr of the claim, if others who are more respectable than the 
former, or double in point of number, contradict them, and 
depose conformably to the claim, then the former witnesses 
become falsified or perjured, 

33. It may be objected, that this is not consistent ; 
Ijcccausc by going into other proof, after depositions made by 
witnesses agreed to for the eatablishing the truth by the par- 
ties, the assessors, and the chief of the assembly, there would 
bo the danger of infinitencss, and because it opposes the 
following text of Ndreda : “ But after the suit is decided, 
evidence is fruitless, whether written or oral, if not in the 
first instance declared : as the efficacy of rain becomes useless 
after the crops are ripe, so evideuco in decided cases is 
wiuiilly unprofitable.”t To this objection it is replied j If a 
claimant, in the course of the investigation, not relying upon 
3^8 evidence the testimony of those witnesses with whoso 
faults he was not cognizant, from their being on his own 
side, should, from their testimony being adverse to bis claim. 


* Ndrcda, cited in the Vivddalandava, 

+ Ydjni/awalci/c(i, cited in the Vioddalandciva and ^mi’Hich(indncci% 
i Vivddatmdava» 
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take exception to sach witnesses, wliat is there to prevent 
recourse being had to other proof ? 


39. Of him whose organ is defective, and where there t? 
a fallaey, that is not true knowledge.’^ In the same manner, 
as in tho ease of an eye or other organ, though its defect may 
not have been proved, yet by reason of there being no ccr- 
tain evidence of the knowledge created by it, from its placinjj 
tho object in a false light, defect may be inferred. Tho same 
reasoning applies here. Moreover, a scrutiny into the testi. 
mony of witnesses, as well as a scrutiny into [the charaetur 
ofj the witnesses, has been propounded : “ Let him [tlia 
king], together with his assessors, scrutinize the testimony of 
witnesses.” It has also been propounded by Caf^dj/uiiu : 
‘'When the means of proof have been strictly examined, 
then the testimony must be scrutinized, and he who has 
been tried by a scrutiny into bis testimony is termed scrati- 
nized as to the subject matter,”^' This is the rule. Tho term 
krlya, or proof, signifies the witnesses. AVhon these have 
been examined by the rule, “ A friend, one interested in 
tho subject matter,” &c., then their testimony must he 
scrutinized, and tho scrutiny into the testimony is for tlic 
purpose of establishing the truth of the matter alleged, :i> 
appears from the text : “ Allegations are established by trutli." 
When the proof has been thus scrutinized, and by the scru- 
tiny also of testimony the subject matter alleged has hocn 
scrutinized, he (the witness) is termed scrutinized in such 
ease. Tliis is tho rule, or tho established practice of 
acquainted with judicial matters. [So likewise] where there 
is no defect of organ, preventive of knowledge, tho ohjetd 
appears in its true light. 

40. Should it be objected, that tho claimant cannot have 
recourse to other means of proof passing over the prooi ad- 
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diiccd by himself, it is answered, that this is no objection. 
« Ilavin" departed from stron" evidence, ho who relies on 
weak evidence cannot recur to the former means of proof, 
after the decision has been given against him.”* From this 
text of Calyayana, prohibiting recourse to other mcaus of 
proof after judgment, it is indicated, that recourse may be 
had to other means of proof prior to judgment ; also from 
the following te.vt of Ndreda : But after the suit is decided, 
evidence is fruitless j” by which it appears, that recourse to 
other evidence is forbidden only at a time subst'r[uent to the 
judgment, and not before also. Therefore, evidence having 
been given by witnesses, recourse may bo had to other moans 
of proof by one not content. This is the rule. 


41. This being the rule, if persons originally indicated, 
hut not then at hand, more respectable than or double nwy Eo resfiiwd 
the number of those whoso evidence has been taken, be forth- cI,iU'^r”vuh 
coming, the proof must bo made to depend on those wit- 
iicsscs j this appears from the text of Ndreda : But after the 
suit is decided, evidence is fruitless, whether written or oral, 
if not in the first instance declared,” In default of those 
originally indic.atod, witnesses not indicated should bo resort- 
ed to, not a divine test; from the text, ‘‘ A wise man will 
reject tlie evidence of a divine test, it witnesses arc procur- 
able but if witnesses arc not procurable, recourse must be 
hud to divine test, and after this stage no other means of 
jiroof can be sought for by a non-coutent claimant, because 
there is no rnle to that cfToct, Therefore the proceeding must 
bo here finally determined. 

4-2. But where a defendant takes exception to his witnesses, A (hrcn.limt mi 

. ^ . bcill^rcoutoilt Witll 

being not content with the testimony given by them, as lus CFillullCO, 


, C.TII- 


not; rosoi't to Dthcr 

operating adversely to his interests ; in such a case, as me 
liberty of adducing other means of proof has not liceu extond- 


* fanviha^cilu 
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cd to a defendant, the purgation of the witnesses must be 
affected by a delay of seven days for the appearance of 
calamity inflicied by God or the king. And if the exception 
be established, the witnesses are to be made to pay the debt 
which was the subject of the action, and arc to be amerced 
according to their abilities. But if the exception be not 
established, the defendant must rest content. 

43. As Menu has declared ; The witness who has 
given evidence, and to whom, within seven days after, 
a misfortune happens from disease, fire, or the death of a 
kinsman,* shall be condemned to pay the debt and a 
finc.^^ This rule respecting the case of a non-content 
defendant must be understood as being an exception to 
the general rule, ‘‘ He will be successful whose witnesses 
depose to the truth of his statement, &c.” 

4L Some have interpreted the rule, “ Evidence having 
even been given by witnesses,’^ &c., to signify, that the 
witnesses adduced by tlie claimant having deposed in favour 
of the claim, if the defendant produce other witnesses more 
respectable, or double in point of number, to depose contrari- 
wise, then the witnesses of the original claimant will become 
falsified. But this is erroneous, because the production of 
evidence on the part of the defendant is [in the first instance] 
inadmissible. lie is called the claimant who affirms the 
matter to be proved. His adversary, who denies it, is termed 
the defendant. Moreover, thef proof of a negative is depen- 
dant on the establishment of an affirmative, and the establish- 
ment of an affirmative is not dependant on the proof of a 


* Menu, Chap. 8, § 108. 

t “The sixth general rule is : In every issue the affirmative is to bo proved 
A negative cannot regularly bo proved, and, thcrofore, it is sufficient U 
deny what is affinned until it be proved ; but when the affirmative is proved) 
the other side may contest it with opposite proofs,” — Introduction to 
Essay on the Law of Evidence, p. SO, 
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negative. Therefore the proof of the affirmative only is 
proper, the nature of a negative not admitting of its being 
established by witnesses or other evidence ; and it is conse- 
quently right, therefore, that .the elaimant only should 
adduce proof. Moreover, the mode of proceeding is invari- 
ably propounded with reference to the nature of the reply, 
according to the following texts. “ When a special plea 
and former judgment are pleaded, the defendant shall adduce 
the proof ; in a total denial, the plaintiff. In a confession 
there is no issue.’^ In one suit, the proof cannot rest on both 
parties. Therefore the construction, that “if the defendant 
produce other witnesses more respectable, or double in point 
of number, to depose contrariwise,’' &c., is inadmissible. 

45, But the opinion [is not correct], that this has been 
propounded with reference to the following text, “ In the 
case of two claimants in the same matter, both having 
witnesses, the witnesses of the first claimant must be receiv- 
ed that is to say, the witnesses of him who rnatle the first 
representation arc to be received ; that this rule indicates 
whoso witnesses should bo received in the c.ase of two 
alTirraativc claimants to the same property, by right of 
inheritance, without any ascertainable priority, or posteriori- 
ty as to the time of the acquisition, and that the rule, " Evi- 
dence having even been given,” &c., is an exception to it ; 
that thus the witnesses of prior and posterior claimants being 
cqu.al in point of number and quality, the witnesses of the 
prior claimant must be interrogated j but that this adversary’s 
witnesses are to be interrogated where the witnesses of the 
posterior claimant are greater in point of respeetability or 
double in point of number ; that there is not proof of a nega- 
tive, as both parties assert an affirmative and the ease 


* “ For this ia not properly tho proof of a negatire, but tlic proof of some 
loViUon totally incousistcut with what is afGrmcil,”— Ibid, 
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being unconnected with the four descriptions of answer, the 
settled rules of pleading do not apply to the example cited ; 
and, that it is equally allowable to assign two means of proof 
to both parties, as two means of proof to one party in the 
same cause. In all this reasoning the holy preceptor does 
not acquiesce, as it is not inferrible from the use of the term 
“ eKcn," nor from the context, nor from the subject mattoli 
further discussion is needless. 

4G. False witnesses have already been treated of : their 
punishment is next declared. 

LXXXr. "Suborners, and witnesses guilty of 
falsehood, should be severally punished in a penalty 
double that of the suit ; and a Brahmin should bo 
banished.”* 

4Ga. lie who by means of a gift of money or otherwise, 
induces witnesses to depose falsely, is a suborner : he, niul 
they, who falsely depose accordingly, are to be severally oi 
iiilliviclually punished in a penalty double that of the suit, 
that is to say, in a penalty double that which is awarded on 
the loss of the suit respectively, and a Brahmin is to Iw 
banished, that is to say, expelled from the country, but not 
[otherwise] punished. 

in 4'7. This must be understood as having special rcbitioii 
to a case, where the operation of avarice or other passion lias 
not been ascertained, and not habitual. Mean has declared 
the punishmeut, when the motive of avarice or other passion 
has been ascertained, and habitual : “ If he speak falsely 

through covetousness, he shall be fined a thousand pams ; d 
through distraction of mind, (wo hmdred andfiJ'hj, or tb''' 
lowest amercement ; if through terror, two mean amercements; 


* cited in the Vivitiaiandam and Smitkhitndnc l^ 
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if through frlendsbipj four times the lowest j if through lust, 
ten times the lowest amercement ; if through wrath, three 
times the next, or middlemost ; if through ignorance, two 
hundred complete ; if through inattention, a hundred only.* 

48. Covetousness, cupidity ; distraction, of mind, perturhed 

state gf the intellect j icwr, fear ip, excessive par- 

tiality ; lust, extreme desire of female enjoyment ; torai/i, anger ; 
ignorance, defective knowledge ; inattenlion, indifference as 
to information. By the numerals one thousand, See., is always 
to bo understood panas, or copper pice. 

49. A just king will punish the three inferior tribes 
giving false evidence, having amerced them ; but he will 
banish a Brahmin. This relates to a case of repetition, as is 
denoted by the use of the present participle (hoorvan). Hav- 
ing amerced the tribes, Cshelnjas and the rest, with the fines 
above specified, he will punish them ty stripes, See., because 
the term pmhas, in the ordinary acceptation, signifies corpo- 
ral punishment, and the subject has relation to the ethical 
code. Corporal punishment includes cutting off the ljf)S, 
amputation of the tongue, and deprivation of life; and this 
must be understood as being proper to bo inflicted with 
reference to the nature of the false evidence. 

bO. But having amerced a Brahmin, he will banish him : 
tliat is to say, ho will expel him from the country, or denude 
him, as the meaning of the term hihasyct may signify the 
stripping off the clothes. By givitfg the causal affix, the 
penultimate syllable is rejected, as in the case of a derivative 
formed from a crude noun with the affix ishtha.^ Moreover, 
the terra vasa, residence, signifies a house, or place of hahita- 

* Menu, Chap. 8, §§ 120, 121, cited in tho above authorities. 

t An explanation of this sentence would involve a grammatical disquisi- 
•■'011 of some length. It displays an ingenious effort to save the Crahmioical 
if aot tviiilem verbis, at least (oUdem literisk 
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lion ; and tLo Icnii Libas^ei may tlierefore mean, that ho 
should nnhouse him. The award of the fine for each 
description of motive must ho given against a Brahmin 
with special reference to its being avarice or other mo- 
tivOj and in a case of non-repetition ; but in a case of repe- 
tition, a pecuniary fine and banishment also; and hero 
also with relation to the tribe, the subject matter, and tlie 
<]uality [of the parties), &e., the term bihasum must bo 
interpreted as signifying denudation, destruction of dwelling, 
or banishment from the country. In a ease of false evidence, 
where there is no proof of avarice or other motive, where 
there has been no repetition of the offence, and where tlic 
subject matter is inconsiderable, a jrecuniary fine must be 
awarded against a Brahmin similar to that prescribed for 
the military and other tribes ; but where the subject matter 
is considerable, expulsion from the country also ; and the text 
of Menu is applicable to the case of all [the tribes], where 
[the perjury] is habitual. 

51. It should not be urged, that a Brahmin is exempted 
from a pecuniary fine, because it would follow, (as corporal 
punishment is prohibited,) that in the case of a trivial fault, 
it would be requisite to punish him by denudation, destruction 
of dwelling, branding, or expulsion, or else (as the only alter- 
native) to exempt him from punishment altogether. It also 
appears jiislijiahle from the texts : “ To the four tribes, not 
performing expiation, he should adjudge the lawful penalty, 
corporal and pecuniary.’^* “ A Brahmin must be amerced a 
thousand, who approaches by force the secluded females of 
the regenerate tribcs.’'t As to the text of Sancha, Of the 
three tribes, privation of substance and death arc modes of 
punishment j but expulsion and branding are prescribed for 


* Vivddatandavu, 
1 tbiil. 
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the priestly order Here the term privation of substance 
extends to confiscation of the whole property, from its being 
placed in juxta-position with the term death ; as appears also 
from the following text^ in which death and privation of sub- 
stance arc cited together : “ Corporal punishment includes 
imprisonment, and even life; and a i)ccuniavy fine o^panas, 

S:c., may extend to the whole property, from its being placed 
ill juxta-position with the term death." But the text, ‘‘ Ho 
shall expel him from the country, leaving his property wholly 
nutouched," relates to an ollbuce of the lowest degree, and 
not to offences in general. Moreover, corporal punishment 
must never be inflicted on a Brahmin. Menu, having pro- 
pounded generally, “never shall the king slay a Brahmin, 
lliough practising all possible crimes," proceeds : “No greater 
crime is known on earth than slaying a Brahmin : and the 
kill'’' therefore must not even form in his mind an idea of 
killing a priest."t 

Hri. Moreover, the text, 

LXXXII, ‘‘lie who having been called on Tor ^ JS 

testimony, being influenced by his passions, conceals 
from others, should be punished eight-fold, and, if a 
Brahmin, should suffer banishment. | 

The meaning is, he who having accepted the odicc 
of a ^vituoss, and being called on for his evidence tog(!thcr 
with the other witnesses, being influenced hy his passions, his 
mind being under the impulse of auger or the other passions, 
at the time of speaking, conceals his evidence from the rest oi 
the witnesses, saying, ‘ I am not a witness in this ease, should 
be amerced in eight times the amount awarded on the loss el 

* t'kddalainlara. 

I Ibid. Mam, Chap. 8, § 3S0, first stanza, and 331. 
t Yiijiif.v.rM-if", ^iit'd in the fiml'i'amlaiu, 
l’ :i 
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tlio claim ; and if a Brabminj and unable to pay a fine eq^ual 
to eight times the amount, he should suffer banishment : and 
the term hihasum, or banishment, may be here interpreted 
denudation, destruction of house and home, or banishment 
from the country, according to the circumstances of the case. 
But if persons of other tribes are unable to pay eight times 
the amount, they must be made to work at their several avoca- 
tions, strictly confined, or sent^to prison. The provisions of 
a former text also must hero be attended to : When all the 
witnesses conceal, they are equally culpable. 

63. But when, after giving their testimony, they after- 
wards contradict it, they must be punished with reference to 
the quality [of the parties), &c., as Calyayam has declared: 
“ Persons having spoken, afterwards contradicting, should be 
amerced as prevaricators.”* 

54. Witnesses cited by one party should not be secretly 
approached by the other, as Nureda has declared ; He shall 
not secretly approach a witness summoned by another ; neither 
should he cause him to differ with another : a person so 
practising loses his £uit.”t 

55. Standing mute, and deposing falsely, have been 
generally prohibited on the part of witnesses. To this he pio- 
pounds an exception : 

LXXXIII. “ A man may speak falsely, in a case 
involving death to any of the tribes, i 

55a. Where it is probable that by speaking truth, death 
may happen to a Sudra, a Vaisya, a Cshelrya, or a Braltim, 
there a witness may speak falsely : he should not speak truth. 


* Vlvddaiandava, 
f Smritichandrlcd. 

+ Jdjnyaivakya, cited in the Ymididandaoci, and Smrilichandried. 
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Tlierefore, by the prohibition of apeakin^ truth, standing 
mute, and deposing falsely, on the part of witnesses, which 
were formerly prohibited, are now enjoined. Where, in an 
accusation supported by circumstantial or other evidence, if, 
l)y speaking truth, death will ensue to any of the four tribes, 
and by speaking falsely death will not ensue to any one, in 
that case falsehood is enjoined. But where by speaking truth, 
death will ensue to either the complainant or the defendant, 
and by falsehood also death will ensue to one or other party, 
tlicrc silence is enjoined, should the king consent. But should 
the king by no means admit of silence, the evidence should 
be nullified by contradiction ; and if that cannot be effected, 
the trath must be stated : because, by speaking falsely, there 
will be the double offence of the homicide of one of the tribes, 
superadded to that of falsehood ; but by speaking truth, there 
will only remain the offence of the homicide of one of the 
classes. 

56. In this case, expiation must be performed according Expiation to be 
to law. Lest it should be supposed, that, in such case, stand- cases, 
ing mute and speaking falsely being enjoined by law, there 
is 110 offence, the text has been propounded : 

LXXXIII«. “ A Saraswatee oblation must be pre- 
sented by regenerate men for the sake of purification 
from the offence.” 

56«. Por the sake of purification, that is, for the sake of 
removing the offence caused by standing mute or speaking 
falsely, a Saramaiee oblation must be severally presented by 
regenerate men. Belonging to the goddess Sitrasmiee, there- 
fore called Saraswaiee. The term C/iuroo signifies an oblation 
consisting of sound warm boiled rice. 




Ydjivjttioalcya, cited iu the Ymnintandwa aud 
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57. The meaning: is, that speaking falsely and standiiio 
mute, before prohibited, are here authorized. But the text, 
“ That man is criminal, who cither says nothing, or says whut 
is Itilse and unjusV'* relates to general falsehood or silence, 
.and this is the expiation for transgressing that prohibition. 
It should not be supposed that the authority in the text is 
inconsistent, and argued, that although standing mute and 
speaking falsely have been authorized, yet that the offence 
arising out of a transgression of the general prohibition rc. 
mains the same ; because standing mute and speaking falsely 
is a graver offence on the part of witnesses, but falsehood and 
silence generally is a slighter offence. Therefore the text 
granting the authority is pertinent. Although in other in. 
stances the removal of the graver offence occasions the re« 
raoval of its concomitant slighter offence, yet in this instance, 
from the expression of the authority and the injunction of tlie 
expiation, the graver offence is removed, and its concomitant of. 
fence, though slighter, is not removed. This is to be understood. 

58. The .authority to speak falsely must also bo undor. 
stood as extending to travellers and others in [answering] 
general (|ucstious, in cases where the lives of any of the 
tribes arc in danger, nor is there any expiation in sucli 
case, from there being no express prohibition. No penally 
sli.all attach to witnesses or others on the truth of the story 
appearing by another cause and at another time : this also 
is inferrible from the text. The chapter on witnesses is hero 
concluded. 


* Last stanza of a tat of Menu, Chap. S, § 13. 
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Section 1. 

1, Having treated of possession and witnesses, written 
proof is next propounded ; Lut a writing is of two descrip- 
lions, public and private. The nature of a public writing 
has already been explained; a private writing is now treated 
of : this is of two descriptions, — prepared by Ihc party him- 
self, and prepared by others. That which is prepared by 
the party liimsclf requires no witnesses : that which is pre- 
pared by others requires witnesses. The mode of proving 
these two depends on local and peculiar usages, as Ndfcda 
has declared: “Written evidence is declared to bo of two 
sorts ; ih first, in the hand-writing of the party himself, 
which need not have subscribing avi^esscs ; and the second, 
in that of another person, which ought to be attested : the 
validity of both depends on the usage established in the 
country,^'* 

2. Next is propounded the rule regarding a writing pre- 
pared by others : 

LXXXIV. “When any matter is mutually 
agreed upon voluntarily, a writing must be drawn 
out with respect to it, with the insertion [of the name] 
of the obligor, and duly attested.”! 

2(?. When any agreement is voluntarily entered into, or 
stipulation made mutually between the creditor and debtor. 


* Vmidatomdava, SmrUlchaitdricti, and Vijuvahtixama'jw hx, 
f Ydjn>n(mlcya, cited in the iv'jyvc autUoiitiefS. 
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whether relating to gold or other valuables, then a writino 
must be executed, fixing the period of payment and the 
monthly rate of interest, for the purpose of establishing tlic 
fact on the expiration of such period ; and it must be attested 
by witnesses of the description already mentioned. “ With 
the insertion of the obligor,” — in which the obligor ia 
mentioned, or in which the name of the obligor is mentioned 
iu writing. 

3. Or else witnesses of the description before-mentioned 
may be employed, as appears from the following text of 
the Sniriti : “ For the purpose of proving any act done by 
the party transacting it, witnesses may be relied upon in 
judicial proceedings. The act of a party may be good with- 
out a writing.”* 

4. Moreover, 

LXXXV. “ The year, month, fortnight, day, 
name, tribe, family, scholastic title, the names of the 
parties' fathers, &c., must be specified. ”t 

ia. The year, — twelvemonth. The month , — as Cheyt and 
the like. The fortniyhl , — the light or dark half of the 
month. The day , — the first or other day of the moon's ag^c. 
The mme,—i\ie! name of the creditor and of the debtor. 
The ^yi5^,~Brahminical or other. The descended 
from Vashistha or other stock : with these, that is to say, 
with the year, &c., it must be distinguished ; also with Uie 
scholastic titles, as the title of Buhobrichha or Kniha, assigned 
as the mark of distinction for reading a portion of the Tch%. 
The names of the parties’ fathers,— ihixt is, the names of the 


^ Virddatandava, 

i* YdJmjawalci/a, cited in ilio SmrUichandrkdf aud Vj/avahdramoyi^c^^^i 
but uncertain in the Vkmlalamhvat 



f.KCT. r. 


OF WRITTEN PROOF. 


1G9 


liitlicrs of llic ci’Cilitor and debtor. By the terra is 
intended the nature of the subject matter, the occupation 
[of the parties,] The mcauiiii', connected with what went 
liofore,* is, that the writing should be distinguished by those 
characlcristies, 

LXXXVI, An agreement having been executed, 
the debtor should sign his name witli liis own luind, 
and should add, “ what is above written is agreed to 
by me the son of such a one.” 

.5. A matter having been stipnlated between the creditor 
ami debtor, and tbo agreement having been detcrinined and 
oKL’ciited, the debtor, that is to saj'’, the oljligor, should 
subscribe bis name with liis own band, and should moreover 
add or insert in the instrument, that what is above written 
is agreed to or approved by bitn the son of such a olio. 

LXXXVir. “ The witnesses also, being equal, 
should write with tlieir own bands, specifying the 
names of their fathers, ‘ I, being such a one, hiu 
witness to this matter.”f 

0. Those persons who arc spccilled in tlio instrument as 
being witnesses should each, having spcciiicd his own and 
liis father’s name, individually write with liis own liand, that 
111 ', such a one, DcvadiUU or the Hhc, is a witness in (lie 
matter in (picstioii, Being oijual, signinos ccpiality in point 
of iiuraher aud (pialificatlons. 

7. If the debtor or the witnesses be ignorant of the art 
ol' writing, then the debtor and each of the witnesses by 
means of others, in presence of all tbo witnesses, must cause 


^ to tl»u text cIUhI in 

Y 


Tho oblijgor 
rIkhiKI snljscribo 
Iho writing. 


TIio witnossrsr 
fil^o bhoLild «nb- 
sci ibo. 


liitlo ill 1)0 ob' 
?-'n-VL‘d wliuro the 
paitii'S ntid Uitir 
w iLiicaiiUh aro iiguu- 
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rant of the art of 
writing. 


Of a writing 
executed l>y the 
party liimself. 


to bo written their assent, as Ndreda has declared : “ That 
debtor who is ignorant of tho art of writing, shall cause to 
be written his assent j or if the witness is ignorant, by means 
of another witness, in presence of all the witnesses,”* 
Moreover : 

LXXXYIIT. “ The scribe must enter this ; being 
solicited by both parties, by me the son of such a one, 
this has been written.”! 

7 a, The scribe, being solicited by both parties, that is to 
Bay, by the obligor and obligee, should write at the foot of 
Ihc instrument : By me DevaduOa, or other name, the son of 
Vishnamitra, or other name, tho above has been written. 

8. A writing prepared by the party himself is now treated 
of. 

LXXXIX. “But every document, which is in 
the hand-writing of the party himself, is considered 
as, sufficient evidence even without witnesses, unless 
obtained by force or fraud,” J 

80. That instrument which has been executed by the ob- 
ligor with his own hand, has been declared by Menu and other 
sages to constitute proof witliout witnesses, provided it wore 
not obtaixied by means of force and lesion, j] By/ww,— 


• Vivddatandaxm, 

t Ydjnyawalcyaf cited in tho Vivddatandava, Smriiichandricd, 
Vyavahlramayuc^ha. 

J Ydjnyawalcya, cited in the Vivddahhangdrnam, Vimidatandavat SmriU^ ' 
cJimdricd, and Vyavahdramayucha, 

II Compulsion by illegal distraint of liberty, or by intimidation of threats 
and penance of bodily harm, is duress. It vitiates a contract or obligation 
extorted by its means. — Colebrookc on Obligations and Contracts, Part b V* 
235. Lesion, presumptive of imposition or oppression, is a giouiit-l 0 ^ 
rescinding any contract, executory or executed,— -Ibid, p. 23L 
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violence. By lesion,— that which is effected under the in(lii« 
ence of fraud, avarice, aujer, fear, intoxication, &c. — pro- 
vided it was not obtained by these means. Ndreda also 
lias declared : That writing is not proof, which is executed 
by a person intoxicated, by one under duress, by a female, 
by a minor, and that which is effected by force, and by 
intimidation, and lesion.'^* 

9. And a writing executed by the party himself, or by 
means of another, should specify whether it is accompanied 
or unaccompanied by a pledge, should be drawn out accord- 
ing to peculiar local usages, and should not be deficient with 
respect to the import and language. This is all that is 
requisite. It is not necessary that its conditions should be 
expressed in classical or provincial language ; as Ndreda 
has said : “ That which is not adverse to peculiar local usages, 
and declaratory of the nature of the transaction of a pledge. 
That instrument is termed proof, which is connected in 
import and language.^'t Transaction signifies making j the 
transaction of a pledge, the making a pledge : its nature, 
\vhether a simple deposit, or usufructuary, or for a specified 
period. Declaratory, — rmhing manifest. Such is the meaning 
of the terms : declaratory of the nature of the transaction of 
a pledge. Connected in import and language : the import 
and the language— the terms in which these arc preserved 
ill due order. By this is meant connected in import and 
language.^’J Such a writing is proof. Here it is not re- 
quisite, as in the case of a public and royal instrument, that 
it should be expressed in classical language. 


* Vmidatmdam, but Uareeta cited in the Smnlichanilricd, 

+ Vivcidatandava aud Sinritichiindncd. 

+ It is not practicable to render a faithful tmuslation of the origiii.al in 
iliis place, the disquisition being intended to exemplify the iiilo for fuiiniiig 

tfe ^^anscrifc coiniound designated luholrihi^ 


Motlo in which 
it should be drawn 
out. 
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A boTiilod (lel)t 
cliiiniablt’ horn tlic 
FDii ami cfraudsoii 
of the obligor. 


O])jection an- 
swered, 


Tlie to\l has 
l)ccu recited to 
exonorato tlio 
fourth in descent, 


10. In troatiii" of the instrument, it may 1)0 mentioned, 
that the debt specified therein should be discharged by 
three persons : 

XC. “ A debt specified in writing must bo paid 
by three persons alone.” 

10«. As in tlie case of a debt contracted in tbc presence 
of witnesses, it must bo paid by three persons, so in the case 
of a bonded debt, it must be paid by the obligor, his son, 
and grandson, hut not by the fourth iu descent, or those 
after him. This is ordained. 

11, Should it be objected, that a text has alread}’’ declared 
universally : “ By sons and grandsons, a debt must be dis- 
charged.”^' By which it is already provided, that a deU 
must be paid by three persons, it is admitted: hut the 
above text has been propounded to preclude the supposi- 
tion, that iu the case of bonded debts, there is, in another 
text, any exception to the precept. Thus, having treated 
of ‘the nature of a bond, it has been declared by Cali/ui/ana: 
“Such contracted by the ancestors must he discharged aft ef 
the lapse of timo.”t Such alludes to the bonded debts. Tbc 
debts of the ancestors must he discharged by their repre. 
sentalivos, even though a long time may have elapsed. Ilore 
by tbo use of the plur.al number “ ancestors,” and the nicntiou 
of the lapse of time, it might be inferred that the debts ma.sl 
he discharged by the fourth in deseent, and those after thoin. 
Moreover, the text of llarecta, “ He will obtain payment 
who holds a boiuI.”t Hero .also it might he inferred, from 
the general mention respecting the payment of the debt to 
any person holding a bond, that by the fourth in dcscoiil, 


* Itatnacara. 

+ Vlvddatanilava. 
J* ycerauiitf'oJiJj/ii, 
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aiul those after tlicra, payment should he made. To ol>vlatc 
such a supposition, the above text has been properly rceilcd. 
The two last-mentioned texts must be reconciled to the 
injunction of Yot/ees/noara, 

12. He states an exception : 

XCfl!. “ A. pledge may be enjoyed until the debt 
is repaid.” 

12«. This text has boon rocited, lest it slionld bo sup- 
posed, from the number being limited to three, that in the 
case of a bonded debt accompanied by a pledge, ho wlio is 
exempt from the payment is also not entitled to redeem the 
pledge ; and it implies, that until the debt is discharged 
by the fourth or fifth in descent, the pledge may be enjoyed : 
it follows, that the fourth, of those after him in descent, 
are entitled to adjust a debt accompanied by a pledge. 
Should it bo objected, that this exception is supcrlluous, from 
the occurrence of a former text, “ An usufructuary pledge'^’ 
is not forfeited, h is replied, that were it not for this ex- 

'I 

cepi ion, that text might bo considered to extend to three 
only. All this is irrefragable. 

13. Having disposed of incidental topic.s, the original 
subject is now reverted to. 

XCI. “ An instrument being in another country, 
or badly written, or destroyed, or effaced, or stolen, 
or torn, or burnt, or divided, he shall cause another 
to he executed.”! 


* Cited in the clinpter on pledjica. 
t A part of the la^t wtauza of the above text. 

J YcVli}?/aiL‘alcij(rf cited in the SiarUichandi'lca, but Cuiifihjam iu 


Case in uliirh 
tlie foiiith and 
oilllMB ill (ksffllt 
may atljui^t the 
debt, 
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13«. By tliis text it is directed, that he shall execute 
another when the original instrument is insufficient to prove 
the transaction ; and its insufficiency to prove the transac- 
tion consists, as declared, in its being in another country, or 
ill its being badly written, &c. Badly written, signifies, when 
the writing is bad, in consequence of the words or characters 
being written in a corrupt, equivocal, or unintelligible manner. 
Destroyed, — by lapse of time. Effaced, — in consequence of the 
ink having become pale, or by other means, when the writing 
is rubbed out. Stolen, — by thieves or others. Torn, — pull- 
ed to pieces. Burnt, — by fire. Dimled, — split into two ; and 
this holds good by the consent of the plaintiff and defendant. 

ll. “ But if they disagree, and the instrument be in a 
country remote from the scene of litigation, a period of time 
calculated with reference to the distance, must be allowed for 
its production or if the instrument be in a distant country, 
or destroyed, the case may be decided by having recourse 
to witnesses, as Ndreda has declared j “ In the case of an 
instrument being deposited in another country, or destroyed, 
or' badly written, or stolen. Should it be in existence, 
time must he allowed : should it not be in existence, ocular 
evidence must be resorted to,^'* A period of time imist 
be allowed for the purpose of producing an instrument 
which is in another country, in existence, and forthcoming. 
But should it not be in existence, and not forthcoming, the 
case must be decided by Laving recourse to the ocular 
evidence of such witnesses as have formerly seen it. But 
where there are no such witnesses, the decision must be 
according to a divine testj as appears from the text, “Recourse 
must be had to a diviuc test, in a case where there is no 
writing or witncsscs.^^t 


* Vividatandam and Vyavahdramayvc'Jia, 
t Yixddato.nd<tm, but Caiydyana cited in the VyavaMramagiicJia. 
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15. And this relates to a private document ; the same AVhat is termed 

jiile is applicable to an official document, but there is this ment.”***'^** 
distinction : In all cases, that is termed an official docu- 

ment, which is signed with the king’s hand, and sealed with 

his seal in witness thereof.”* 

16. Another species of official document has been defined Offtfavomllo 
by Vriddha Vasistha : “ That is termed a decree, which com- 

prises the matter adduced to be proved, the answer, the 
jileadings, and the decision, sealed with the royal seal, and 
fciigned by the chief judge and others.”t The subject matter 
being proved, ho shall give the decree to the hands, that 
they, being sons of such and such persons, approve the judg- 
ment ; from the following text of Menu : “ Those assessors 
who are there present, conversant in the holy texts, shall 
give their signature under their own hands, according to the 
rule for writings.” J The case is not divested of embarrass- 
ment, unless all the assessors are unanimous, as Ndreda has 
declared : “ Where all the assessors are unanimous in opinion 
that [such a decision] is right, the case is divested of cmb.ar- 
rassment; otherwise, it remains embarrassed.” |j This .applies 
to a suit consisting of four divisions, from the text : “ That 
which establishes the thing to be proved, which consists ol 
four divisions, and which bears the roj'al seal, is termed a 
decree pro.”§ 

17. But where there is a loss [of the suit], as In the Of .-m unfavour- 
five cases. One who contradicts, a prevaricator, one who docs 
not attend, one who stauds mule, and one who being sum- 
moned absconds in such cases there is not a favourable 

^ Vtitiisthcij citod in tlic VivddutandcLVtXf but Ndi'cdu in the STuHticJiCiidviCdt 
t Viva'datandava and Smrilichandriea'. 

+ Cited AB tho text of Catydyana in the V'eeramilrodoya, and Smntkhandricd, 

II Vicddiilandava. 

S y i,vddtiU’'.udciV(t) but cited as the text of Yrihiisj[><iti iu the SiHfUicIuindfic^^'-; 
f V«0(idaJond«ea, 
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decree^ but a doereo contra. This is [awarded] for tlio 
2‘>urpose of adjudging amercement at a future period.* But 
a decree pro is for the purpose of establishing a plea of former 
judgment. This is the distinction. 

18. lie next treats of the means of clearing up doubt 
from a document. 

XCII. “ In a disputed case, the document must 
be proved by the hand-writing of the party or the 
like, by reasonable inference, (nj evidence of 
tract vjliich the instrument records, by a 'peculiar mark, 
by connexion and dealings of the parly, by the contend 
ef the document, or by previous recourse to measures 
for recovery!’ \ 

1S^^. The ascertainment of the fact, whetlicr a document h 
genuine or fabricated, may bo by those who wrote it. Tlic 
moaning i.«!, that a document may bo proved by means of an- 
otber document written by tbc same person, suid if the writiii;,' 
assirailato.s, this is one motliod of [dealing up.] From 
the term or the like,’’ must be understood tlie comparison 
of llifi band-writing of tbc attesting witnesses and tbc scribe, 
by means of other documents, llccoucileuienl /o means of 
ju'obability, is tlic meaning of tlic term “ reasonahte in- 
ference rcconeiloraent of tbo relation between tlic properly, 
and tbc time, place, and persons, that .at such a time, and in 
such a jdaco, sucli a person is likely to have possessed so 
mueb proiierty. This is what conslitutcs reasonable infereuce. 


* Tt 'vvas before laid down in Chan, ii., See, 1, §§ 8, that one who is nim* 
fiuitod is to be fined ; but he docs not tliereforc forfeit all claim to the 
maUcr, and the text Jicic merely means tJialf a judo-mciit of non-suit is 
reeoriled, wlili Iho view of aiiioreinjif the party in default. 

+ L’liccrtain in the YMilaliUhltiva^ but Y^tjuijawalcua, cited in 
Vicdd Uic/i<tnUi'ica' and V^aCithu'rcmajjHQluu 



SECT. I. 


Of WRITTEN PROOF. 


IV 


jjy evidence, means, that of the attesting witnesses. Bi/ a 
'peculiar mark, some distinguishing mark, such as sri, See. 
jiy conneseion , isj the former relation of money 
transactions between the parties on account of mutual win* 
ning party.” The assessors also shall give it under their 
confidence ; and by inference is also implied the consideration 
as to the probability of the receipt of so much property from 
such a person. These are the means, and the import is, that 
by these means doubt attaching to a document may be 
cleared up. But where the doubt as to a writing cannot be 
cleared up, there recourse must bo had to witnesses for the 
purpose of decision, as CafyJyana has declared : “ Where a 

document is impugned, the claimant must adduce the witnesses 
ii.imed therein.”* This text relates to a case where the 
witnesses arc forthcoming. But whore they are not forth- 
coming, the text of llarecta applies : “ Having impugned 

a document, by saying, This document was not executed by 
me, hut has been fabricated by him, the decision must be 
ly divine test.”t 


19. In answer to the question, what is to bo done after 
the doubt has been cleared up, and payment caused to be 
made of the debt, if the debtor should not be able to dis- 
charge the whole debt, he replies : 


XCIII. “ The debtor, having paid by degrees, 
shall record [the paynoents] on the back of the 
document, and the creditor shall write with his own 
hand the amount of the receipts.”! 


19a. If the debtor is unable to discharge the whole 
fiinoimt of the debt, then, having paid by degrees, ac- 


Motlo of prO" 
cccflin*,^ where the 
dehter is unable to 


# Vivddatandava^ 
t Ibid. 

X ISjid, 

W 
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nessed the loan, 
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payment also, 
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cording to liis aLility, he shall record on the back of the 
original document, So much has been paid by mej or 
the creditor shall account, on the back of the original 
document, for the sums realized or received by him, and 
record that so much has been repaid to him. In what 
manner ? By a record of his own hand, or under his own 
hand-writing ; or the creditor should give to the debtor a 
written receipt for what has been repaid, drawn up in his 
own hand-writing. 

20. Ho next proceeds to declare how the document should 
be disposed of, the whole debt being discharged. 

XCIV. “ Having discharged the whole debt, he 
should tear up the writing, or cause another to be 
executed for acquittance.”* 

20«. Having discharged the debt, whether by degrees or 
all at once, he should tear up the original writing. But il' 
such writing be in au inaccessible country, or be destroyed, 
tht-n, for acquittance or putting au end to the debtorsbip, 
the debtor should cause the creditor to execute another 
writing, and in like manner the creditor should give to the 
debtor a deed of acquittance. This is the meaning. 

21. He next declares what is to be done on the discharge 
of a debt attested by witnesses. 

XClYa. “ The repayment of an attested debt 
should be attested.”! 

21a. One should repay an attested debt in the presence of 
its former wtnesses. Thus ends the chapter of documentary 
evidence. 


* Ydjnyawalc^at cited in the Vivddatandava, 
t The last of tho above text. 
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] . The three-fold description of human evidence, writings, 
witnesses, and possession, have been propounded. Now being 
about to treat of divine test in its proper place, ho states the 
general definition of a divine test in five texts, commencing 
with the text : “ The balance, fire, water,” &c. He now de* 
dares, the divine tests, 

' XCV. “The balance, water, fire, poison, and 
sacred libation, are the divine tests for purgation.”* 

la. According to the sacred code, five ordeals, commcac- 
ing with the balance, and ending with sacred libation, are 
to be administered for the purpose of purgation, or the re- 
moval of suspicion in a doubtful matter. 

But [should it be objected,] that there are other ordeals, 
sndi as grains of rice, &c., as expressed in the text of Pila- 
mha, ” The balance, fire, water, poison, and sacred libation, 
and ffrains of rice, are ordeals. Hot metal forms the seventh 
niodo.”t And how then can there be only those cnumeiv 
ated ? It is replied, that 

XOYa. These are for heavy charges. 


* Ti}jnyawalcy<if cited in the Vivddaiandava and Vyava.Mramayuc7iat 
t Vivddatandavc^t 

W 3 
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2a. The restrictive meauing is, that these are for heavy 
charges, and not otherwise. It is not meant that they are 
the only ordeals. He will hereafter describe the moaning of a 
heavy charge. But [should it bo objected], that in trifling 
charges also, the sacred libation is made use of, from the 
text, In a trifling case, the sacred libation is to be adminis- 
tered it is admitted ; but the enumeration of the sacred 
libation, together with the balance and the rest, is not in- 
tended to confine its use to heavy charges, but for the sake of 
including (its use] in a charge supported by a binding asso- 
veration, otherwise it might be confined to the case of a 
presumptive charge, from the text, “ He should administer 
the ordeals of the balance and the rest to persons under a 
charge supported by asseveration, but in cases of presumptive 
charge, grains of rice and sacred libation : in this there is no 
doubt,”* 


Scales, ami the 
other four methods 


3. No distinction having been laid down between heavy 


of ordeal, to be charges, whether presumptive or supported by a bindin" 
used in certain * ‘ ^ 

cases. asseveration, in the case of an accuser binding himself to 

abide by the award [in case of failure], he propouuds an ex- 


ception : 


XCV^. “ These, the balance and the rest, are for 
a person accused, where the accuser binds himself to 
abide by the award.”f 

3a. The award is the fourth division of the suit, involving 
defeat or success : by it the penalty is ascertained. Abiding 
hy that, is abiding by the award, and he obtains the penalty 
annexed to such award. 


* Vivudatandava. 

t Ydjnyamlcya, cited in the '/v«, 
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4. “ The claimant shall immediately reduce to writing 
the evidence of the thing to he proved.’^* This rule has heen 
propounded relative to a claimant who maintains the affirma- 
tive of a proposition. He now propounds an exception : 

XCVI. '* By consent, either party may have re- 
course to it. Either may abide by the award.” 

4(1. By consent, that is, by the mutual agreement of 
the accuser and the accused, cither the accuser or the 
accused may have recourse to ordeal, and either the accuser 
or the accused may abide by or take on himself the award 
of corporal or pecuniary penalty. This is the meaning. 
An ordeal is not like human evidence, confined to an affirma- 
tive only ; but it extends indiscriminately both to affirma- 
tives and negatives. So that in the case of a total denial 
or a special plea, or plea of former judgment, ordeal may 
ho resorted to at the option either of the complainant or 
defendant. 

5. The ordeal of sacred libation maybe resorted to in trifluig 
charges, or heavy charges, or those which are presumptive, 
or those which arc supported by a binding asseveration, indis- 
criminately. This has been said. But the ordeal of the 
balance, down to that of poison, is only applicable to heavy 
charges, and those which are supported by a binding assevera- 
tion. But an exception has been propounded to the rule, as 
far as regards binding asseverations : 

XCVI«. “ Let him act without binding himself 
to abide by the award, in the case of treason against 
the king, and of a grievous offence.”! 


• Vide supra, Chap. 1, Sec. 6 ; § 1. 
t Vkdihiandaxa and 
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ha. Let Litn have recourse to the balance and other or- 
deals, without abiding by the award, in an accusation of treason 
against the king, or in an accusation of killing a Brahmin or 
other grievous offence; also in an accusation of heinous 
robbery, as has been declared in the text : Let an ordeal be 
administered, without binding by the award, in the case of 
persons suspected by the king, and those implicated by rob- 
bers,* * * § and those intent on their own justification. But the 
ordeal by grains of rice is only for petty thefts, as appears 
from the text of PitamaJia : “ The ordeal by grains of rice is 
to be administered in cases of theft, but not in other cases, 
This is certain.*' J The ordeal by hot metal || is to be used in 
cases of robbery of magnitude, as appears from the text, “ The 
ordeal by hot metal has been propounded for those who are 
accused of robbery .**§ 

6. Moreover, other divine tests are used on trifling occa- 
sions, “ By his veracity, by bis horse or elephant, and 
his weapons, by his kine, grain, and gold, by the deities, 
by his ancestors, and by [the relinquishment of the fruit 
ofj virtuous actions; or let him touch the heads of bis 
children, and wife, and intimates, or in an accusation 
admitting of it,^ the sacred libation.**** These divine tests 
propounded by Moan, are declared by Ndreda and others to 


* Although from the fact of robbers being unworthy of belief, the mere im- 
plication by them should not raise susincion, yet as the term, “of those im- 
plicated hy robbers,’’ has been used in conjunction with “ persons suspected by 
the king,” suspicion is excited.— SaiodAini. 

t Cited as the text of Nduda in the Vivddatandava, 

J Ibid. 

11 Thb ordeal, called Taptamasha, is performed by taking gold or other me- 
tal from clarified butter while hot. 

§ Ibid. 

f The printed copy of the Miideshara has it Surmhoo, in all accusations; 
but the true reading, as explained by Subodhini, is Suhyeshoo, admitting of i*- 

** Mrtda, cited in tho Ymdaiwdmd and rywaMTamoytK'M, 
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be applicable to trifling occasions. Should it be asserted, 
that ordeal is a means of decision where human evidence 
is not to be resorted to, and that oaths are, according to 
popular acceptation, ordeals, [it is replied,] there has been 
a distinction propounded between these and the ordeals of 
the balance, &c., the effect in the latter case being imme- 
diate, and, in the former, future, as in the terms BmJmhi 
aud Puribrajuha.* But the sacred libation, though emimc- 
rated among oaths, is classed with the ordeal of the balance, 
&c., not because the effect of it, in common with the ordeal 
of the balance, &c., is immediate, but because, in common 
with those, it is applicable to weighty charges, and charges 
supported by a binding asseveration. But the ordeal by 
forains of rice and hot metal arc not classed with the ordeal 
of the balance, &c., although the effect of both modes is 
immediate, because they are applicable to trifling occasions 
and presumptive charges. Those ordeals and divine tests are 
to be resorted to in cases of debt and other occasions, accord- 
ins to circumstances. 

D 

7. ]3ut tho text of VUanialtay actions relative to 


^ The import of this ilIu.stration is, that ordeals and oaths arc not convertible 
terms. The meaning has been tlius explained by S\i,hodhi]xl : “ As tllo 
Boparate mention of the term V unbrajukd indicates another purpose, so the 
Beparate mention of oaths indicates, that they are intended for another purpose. 
That purpose has already been declared, [in assigning their use to trilling 
occasions,] or tho meaning of the use of the terms Brahnnhi and PuYibTajixha 
may be thus exemplified. Invite a Brahniin, and invite a Pitrihvajuha. lu 
this sentence, by the mere injunction to invite a Brahmin^ the injunction to 
invito a PvtirihY(ij\iik(z also may be comprclionded, [inasmuch as all PitW&roJwI’cis] 
or Suniasces are Brahmins f though all Brahmins are not Purihrajahas ; and 
tbe separate injanction to invite a Puribrajiiba, proves that the Brahmin and 
tho Puribrajuha must be considered as distinct individuals. So also in this 
instance, although tho balance and the rest, and oaths, may both be com- 
prehended under the designation of ordeal, yet, from tho separate uso of tlic 
terms oath and ordeals, tho term ordeal must be considered as distinct from 
tbo Oath, and as relating to the balance and other similar ordeals, 
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an ordeal. 


And hotwetn 
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maha explained. 



MITACSHARA. 


chap. X. 


immoveable property, ordeals are to be avoided,”* is explain, 
cd by the interpretation, that they arc to be avoided, in 
case documents and neighbouring witnesses are forthcoming. 
Should it be objected, that in other actions also, recourse 
cannot be had to ordeals, where there exist other means 
of proof, — it is admitted : but in actions for debt and the like, 
should witnesses of the prescribed qualifications be adduced 
by the plaintiff, and should the defendant bind himself to 
abide by a penalty and rely on an ordeal, then an ordeal may 
be resorted to, because there may bo the fault of partiality 
in witnesses, and because there cannot bo any fault in an 
ordeal, from its being an indication of the reality and an 
emblem of justice, as Ndreda has declared: ‘^Justice consists 
in truth, and litigation [is dependant] on witnesses. In 
a case admitting of divine test, recourse need not ho had 
to oral or documentary evidencc.”t The text of Pitamaha 
is propounded, not for the purpose of excluding ordeals 
altogether, but for the purpose of excluding the supposi- 
tion, that in actions relative to immoveable property, the 
decision by ordeal may be resorted to by a dcfentlaiil, 
who binding liimself to abide by a penalty, relies on ordeal, 
there being documents and ncigbl)ouring witnesses. Should 
this not be [the interpretation,] then in actions relative to 
immoveable property, there could be no decision in the 
absence of documents and neighbouring witnesses. J 

8. Moreover : 


* Vlvddatandara and VijamMramaync'ha, 
t Vlvddulandava. 

J Tho moaning is, that in actions relative to immoveable property, 
the plain tifT adduces documents or the evidence of neighbouring witnesses, 
the defendant cannot have recourse to an ordeal ; but in the absence of euth 
evidence, ho may bavo recourse to an ordeal in actions relative to immoveable 
property, notwitliatauding that the iilaintili’ adduces other evidc2ic<J, 
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XOVII. “ Having called the person, fasting, at 
sunrise, who lias bathed witli his clothes on, let him 
administer all ordeals in presence of the king and of 
Brahmins.”* 

8«. The judge shall administer the ordeals, having 
called the person who has subjected to them in the morning, 
at sunrise, fasting, having bathed, in his clothes, in the 
presence of the king and of the attendant Brahmins. 
'■Ordeals are to bo administered for purgation always 
to a .person fasting tor three nights, or fasting for one 
iijght.”t The ditforcnce here propounded by Pilamaha as 
to the degree of fasting must be regarded in practice accord- 
ing as the matter is grave or trilling, great or small. The 
rules regarding fasting, should be applied also to tho olTieiat- 
ing chief judge, from the text of iVaVeda; “ Let the chief 
judge transact all matters by ordeal, fasting, in the same 
inanucr as saerilicing priests conduct sacriliecs by order of 
the king.^^f 

» 

!). Allliougli the time of sunrise is hero propounded 
without distinction, yet, by approved practice, ordeals are 
tube administered on Sundays. "In the morning the ordeal 
of fire, ill the morning the ordeal of the balance must be 
iul mini stored, in the forenoon that of water must bo adminis- 
tered, by a penson desirous of discovering the truth. The 
purgation by sacred libation is propounded for the lirst part 
of the day. In the latter part of the night, when it i.s very 
cool, the ordeal by poison must bo administered, [j These dis- 
tiiielioiis propounded by PiUiniuka must bo observed. As no 


Vivndatandava. 
t Ibid. 

t Pifamaka, cited in the Vioddatandam, 

II VividaCandavu and Vi/avaharamit^iiv'/ia» 
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particular time has been propounded for the ordeals of grains 
of rice and hot metal, they must he administered in the 
morning, from the following general injunction of Ndreda : 

The administering of all ordeals has been declared proper 
in the morning 

10. Tlie day being divided into three parts, the first part 
is termed the morning, the second, the forenoon, the third, 
the evening. The distinction of time must depend on the 
cases of the injunction or prohibition. The cases of injunction 
£aro now declared.] The frosty and cold seasons, and the 
rainy seasons, arc declared [the proper times] for [administer- 
ing the ordeals by] fire. Water in the autumn and summer 
season. Poison in the frosty and wintry, and in the months 
of Choyt, Aghun, and also Bysakh ; those three months are 
common, and not adverse to any ordeals. Sacred libation 
may be given at all times ; and the balance is not con- 
fined to any particular pcriod.'^t Tlie use of the terra 
sacred libation, is intended to include all oaths. As no 
distinction has been propounded for [the ordeal of] grains 
of rice, it is not limited to a particular period. 

11. The cases of prohibition are as follows Purgation 
should not be by water in the cold weather; nor should 
purgation be by fire in the warm wetitbcr ; nor should one 
administer [the ordeal by] poison in rainy weather, nor that 
of the balance in windy weather ; nor in the afternoon, not 
in the evening, nor in the middle of tho day.^^J The word 
” cold,” mentioned in the text, “ Purgation should not be by 
water in the cold weather,” includes the wintry, frosty, anJ 
rainy seasons. The word warm,” mentioned in the text, 


^ Vimldatandava* 

t Ndrcdaf cited in the Vivddatandava, but PitamahcL iu the 
(uiraioxciyuvhay excepting the last hemistich. 

% Ndredttj cited in the Vivddaland(tv<f, 
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« Nor should purgation be by flro in tbe warm weather,” in- 
cludes the summer and autumn season. Although the injunc- 
tion was before laid down, the prohibition is used for the sake 
of giving greater effect. The object will be hereafter propound- 
ed. He now treats of the condition of the persons. 

XCVIII. Ordeal by balance is declared for women^ 
minors, old men, blind and lame persons, Brahmins, 
and sick persons. Fire or water, or seven barley corns 
of poison, for a man of the servile tribe.”* 

13, The term women, implies females in general, without 
respect to distinction of tribe, age, or condition. The term 
minors, signifies one who has not attained his sixteenth year, 
without respect to tribe. Old men, — those who have passed 
their eightieth year. Blind, — deprived of vision. Lame 
persons, — whose feet are useless. Brahmins, — persons of that 
tribe generally. Sick persons, — those afflicted with disease. 
The [ordeal by] balance alone is declared fit for the purga- 
tion of these. A red-hot ploughshare, or hot metal for a 

• 

Cslietnja, and water for a Vaisya, as appears from the dis- 
junctive term “ or.” Seven barley-corns of poison are for the 
purgation of a man of the servile tribe ; and from the declara- 
tion of the balance being for Brahmins, and from the do- 
elaration in the text, “ or seven barley corns of poison,” that 
poison is the ordeal for a Sndra, it is proper to apply the or- 
deals of fire and water to Cshetnjas and Taisyas, This has 
been explicitly declared by Piianiaha : Ordeal by] balance 
is to be administered to a Brahmin, and fire to a Cshelrya, 
Water is declared for a Taisya ; and one should cause tho 
[ordeal by] poison [to be administered to] a Siidra/’f But 


* Cited as the text of Yujiij/atvalcya in the Vinidateiulava and Yuavahi' 

rma^\u>ha, 

f Vivddalaiidaru, 

A 
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tlio text dopriving’ females of ordeal, namely, ''When the 
truth is sought after, an ordeal will not be administered to 
those who are doing penance, or severely afflicted, or sick, or 
devotees, and women,"* has been recited for the purpose of 
taking away the alternative [allowed in other cases], namely, 
“ By consent, cither party may luive recourse to it."t Ifc 
has moreover been declared : In charges accompanied by a 
binding asseveration, women and the like being the parties 
cliarfifed, the ordeal is to be administered to those makino* 
the charge ; and where these [that is to sa}', women] arc the 
parties making the charge, the ordeal [is to be administered] 
to the party charged ; but where they mutually accuse each 
other, there is an option : and here also [the ordeal by] ba- 
lance alone is enjoined for women. It appears also from the 
explanation of the same text, that the balance alone is for 
women and others in presumptive charges of weighty and 
other otfenccs ; but the text becomes applicable by restricting 
the ordeal of women by balance to the months of Cheyt, 
Aghun, and Bysakh, which arc applicable to all ordeals and 
not [by interpreting it that the ordeal by] balance alone is 
at all times [proper] for women. This appears from the text, 
[The ordeal by] “ poison has not been declared for women, 
nor has that hy water been propounded ; by the balance, hy 
the sacred libation, and the rest, their bidden secrets must he 
explored,"! which enjoins the balance, sacred libation, fire, 
&c , excluding poison and water. The same rule is appli* 


* Ndrcdci, citetl in the VivetdeUandavet, 

+ See verse 4. In other words, ^Yhero women and the other persons specie 
fied are either party in a cause, it shall not bo optional for either party to have 
recourse to ordeal ; but the ordeal should be resorted to by the party, who may 
not be involved in the dLK|ualifymg text. But where both parties are woincD, 
or fall under any other of the specified exceptions, there the general rulo 
applies. 


X Ndmlctf cited in the 
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cable to minors, and tbe others [enumerated.] The injunc- 
tion as to the use of the ordeal by balance, fee., for Brahmins 
and the rest, is not to make it alone admissible at all 
periods, as is evident from the text of PUamaha ; " The 
purgation by sacred libation is declared .applicable to all 
tribes. All these are declared applicable to all, except poison 
to Brahmins.”* Hence the text has been propounded for the 
purpose of determining that the ordeal is to be by balance, 
&e., in a period which is common to all ordeals, and where 
many ordeals would be admissiblc.f 


13. But at any other period, the orde.al .appropriated to 
that period for all. In the rainy sc.ason, fire alone is for .all. 
In the wintry and frosty sc.asons, there is .an option either of 
tiro or poison, to C&helrym .and the other two tribes, but only 
fire to Br.ahmins, .and never poison, from the prohibition, 
‘^except poison to Brahmins.” In the autumn and summer 
seasons, only water. But to such as .are afllictcd with a pe- 
culiar disease, in which the use of fire and water is prohibited, 
siioli as those described in the following text, '' Let one keep 
away fire from leprous persons, and water from the feverish, 
and let one keep away poison from those oppressed with bile 


Continuation 
the siil)jcct. 


* Vivddatandava and Vyavalidmm'^yucha. 

t This explanation is rather tortuous. The meaning, however, is this. 
The general injunction is, that during throe mouths of the year, (Choyt, 
Aghun, and Bysakh,) any mode of ordeal is admissible. The paiticular in* 
junction follows, that to women, Erahmius, &c., the purgation by balance 
alone should be administered. Tliere are other texts however, which 
ileclare that any ordeal, except poison and w'atcr, may be administered to wo- 
and that any except poison may be administered to Drahmins. It be- 
corries, therefore, necessary to reconcile these conflicting texts, which is done 
stating, that in the three months above specified the ordeal by balaueo alone 
^^iould be administered to women, Brahmins, and the rest. By the same rule, 
^bose months, fire should be the ordeal for a Cihetrya ; \vftter for a 
poison for a 
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and plilegm to them, even at the proper time for fire and 
other ordeals, let the ordeal of the balance, and others which 
are common to all times, be administered. “ Water, fire, and 
poison must be administered to persons in health."t Prom 
this text it is inferrible, that to them, as well as to weakly 
persons, the ordeals suitable to the tribe, condition, and age 
of the parties are to bo administered, without contravening 
the seasons and periods fixed by the injunctions and prohi- 
bitions. 

Id. It has been declared, J “ Those arc for heavy charges.” 
He now explains what constitutes a heavy charge. 

XCIX. “ One should not take a [red-hot] plough- 
share under a thousand, nor poison, nor the balance.” 

Ida. One should not administer the ordeal of a plough, 
share, of poison, or of the balance, under a thousand panas ; 
nor that of w’ater, which is included, as has been declared : 
“In heavy charges, one should cause to be administered tlie 
ordeal of the balance, down to that of poison.” || In such 
cases, that of sacred libation should not be resorted to, from 
the text, “In a trifling ease, sacred libations are to ho 
administered.” § The above fourf ordeals are to he 
administered in eases where [the subject matter] exceeds 
a thousand panas, but not under. This is the meaning. 

15. But (should it be objected], that fire and the otter 
[three] ordeals have been declared by Pilamalia applicable 
to cases under a [thousand] in the following text, “ Ouc 


^ Eareeia, cited in tho Vivddatandava* 

+ Vivddatandava» 
t Verse 2, 

II Veeramitrodaya, 

§ Ibid. 

% That is, tho ploughshare; poison, the balance, and water. 
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should administer the baianee in the case of a thousand ; in 
the case of half a thousand, iron ; in the case of half the 
moiety, water. Poison is declared applicable in the case 
of half of that.’’* It is admitted, but the text of PUartiaha 
applies to a case where the taking involves degradation, and 
the text of Vijnyanemara applies to other cases. This is 
the practice, and these two texts apply to cases of robbery and 
aggression. 

16, A distinction has been propounded by Calyayana in 
the case of a denial. In the ease of a denial of receipt, 
evidence must be resorted to. But in cases of robbery and 
aggression an ordeal may be administered, even though the 
subject be trifling.” 

1 7, Having ascertained the amount of all the property, 
it should bo made into gold, [that is] having ascertained 
tlie number of the m\:erms,—\^ a hundred be lost, poison 
has been declared the ordeal j and also it eighty have been 
lost, fire. If sixty have been lost, water is to be administer- 
ed ; or if forty, the balance ; and sacred libation is propounded 
in the case of the loss of twenty or ten. lu case of the 
loss of five or more, or half, or a cpiarter of that number, 
grains of rice. In a case involving the loss of half or a 
(piartcr of that again, let him, the deponent, touch the heads 
of his sons or other relations. But in a ease involving the 
loss of half or a quarter of that again, the usual means have 
been enjoined. A king so distinguishing suffers no injury 
spiritually or temporally.”t 

18, “Having ascertained the number of &c. 

Here the term suverna means sixteen mas/ias ; and the word 
snverna is uscdjto signify the quantity above specified. The 
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terra loss hero is intended to suppose denial. One should 
not take the ploughshare under a thousand.”* This must 
here bo understood to mean a thousand copper panas. 

19. But should it be objected, that in accusations of trea- 
son against the king or other grievous offence, these ordeals 
have been ordained : how then can the text, ” He should 
not take the ploughshare under a thousand, npply ? It is 
replied ; 

XCIX«. “ Where the king is a party, and the ac- 
cusution is grave, being pure, they should always 
take these ordeals :”f 

19«. In accusations of treason against the king or other 
grievous offence, being puriliod by fasting and the other 
means, they should perform these ordeals, without reference 
to the amount of the property (involved). 

20. The particulars as to place liavc been detailed hy 
Ndreda. In a public assembly, in the gate of the king’s palace, 
in 'the temj)lo of the deity, and in the plain. It must he 
lixcd, immoveable, and worbhipped with frankincense, chap- 
lets of ilowers, and ointments. It— the balance, must be 
lixcd. 

21. The situation has also been detailed by Cahjd^ami, 
“ Let him establish it in hidra’s place of worship for those 
accused of weighty offences and grievous sinners : at the 
king’s gate for tliose intending treason against the king. 
The ordeal must ho given where four road.s meet, to those 
horn in the inverse order of the tribes; and in other cases. 


* Vi<lo iwprct, § 1 1. 

f Tliis is tlio second hemistich of the text commcuclnt', “ One should nw 
lake," &c. 
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Jet the ordeal be given in the midst of the assembly. This 
Jet the wise know. The decision should not be made by the 
king, in the case of those offenders who serve persons unfit 
to be touched, and vile, or of barbarians. In a case of doubt, 
he should administer to those the ordeals in common use 
among them. 


Section II.* 

Of the Ordeal hj Balance. 

1. Having treated of the introduction to ordeals, which Mode of pro. 
applies to ordeals of every description, he now propounds the '''**^** 

nature of the ordeals by the balance and the rest. 

C. “ The accused being placed in the balance by 
persons acquainted with the mode of holding the 
scales, and being balanced by an image, a line hav- 
ing been made, and (the accused) being taken down, ho 
should invoke the balance with the following prayer. 

Cl. * Thou, 0 balance ! art the mansion of truth : 
thou wast constructed of old by the gods ; then, 0 
fortunate one, declare the truth, and relieve me from 
suspicion. 

Cl I. If in this I did commit a crime, 0 mother ! 


* Some apology is perhaps necessary for exhibiting to tho public the pueii^ 
litiea contained in the following pages, ^but the account has been given with 

the view of showing the entire system. The substance of the doctrine of 
Hindu ordeals is contained in the first volume of the Asiatic Researclics, and 
horn that publication the account has been transferred to tho Encyclopaedia 
Sritannica, in which there is a curious description of the ordeals in nsc in 
former times and by other nations, 
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then do you bring me down j but if I am innocent, lift 
me up.’ ”* 

2. By goldsmiths and others, who are familiar with the 
practice of holding the scales or weighing by them, the 
accused or the accuser, or he who is about to undergo the 
ordeal, being balanced or brought to a level, by means of an 
imago, made of earth or other materials, and being placed 
or seated on the scales, having made a line, or having 
drawn a chalk-mark in the vicinity of the place where he 
(the weigher) stands, under the strings of the balance, while 
in the act of balancing by moans of the image, and being 
taken down, he should invoke the balance, or should pray to 
it with this invocation " 0 balance ! thou art the abode of 
truth.^’ “ Of old” — in the beginning of the creation. “ Bif 
the go(hy — by ITmmyagurhka and other deities, “ Wad cm- 
dmcledt * — or created, '' Tken”-^ov therefore declare the 
iriithi ' — or show the real nature of a doubtful matter. “ 0 
forlumte ,” — or 0 propitious ! relieve me from this suspicion. 
O mother \ if I did cowmil a crime ,” — or if I utter a false- 
hood, then bring me down ; but if I am innocent,” — or 
speak truth, then lift me up,*' 

3. The invocations are specified by other authorities, which 
are to be used by the chief judge when invoking the balance. 
That which has been stated, applies to the person about to 
undergo the ordeal. As that which constitutes success or 
defeat may he uuderstood from the terms of the invocation, 
it has not been separately treated of. But the construction 
of the scales, the mode of ascending them, and other matters 
requiring explanation, have been clearly treated of by Pd^‘ 
maha, Ndreda, and others. 

d'. “ Having cut down a tree suitable for sacrifice with a 


* Vdjnyuvialcya, cited in the Divyalalxvc, and VttramiiVQ'laya, 
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nixintra, and using tbe formula as to a sacrificial pillar, 
(Toopa,) and having made obeisance to tbe regents of tbe 
world, {Lokapalas,) tbe balance should be constructed by in- 
telligent persons. Tbe muntra of Soma* must be repeated 
at the time of cutting down the trces.’’t 

5. “ Tbe (beam of tbe) balance should be made equilateral, 
strong and straight j and three rings should be attached 
in three places, as necessary. The (beam of the) balance 
should be made four hands long, and the two posts (to which 
it is attached) should be made equal to it (in dimensions.) 
The intervening space between the two posts should be two 
hands, or one hand and a half. Both posts should bo fixed 
under ground (in depth) two hands. Two (Toranas) or cross 
bars should be fastened to each side of the posts j but these 
must always be placed ten fingers higher than the scales. 
Two Ahalimhas or perpendiculars should be attached to the 
cross bars, made of earth, secured with string, and hanging 
down so as to touch the top of the scales or basons. TI*e 
balance must be placed to the eastward , immoveable, and in 
a purified placc.”J 

6. Having adjusted the two strings to both the extre- 
mities (of the beam), he should place Casa grass in each of 
the scales in an easterly direction. He should place the per- 
son who is about to undergo the ordeal in the western scale 
or bason, and pure earth in the other side. He should cause 
the cavities of the basons to be filled up with brick-dust, 
gravel, or earth.^'H The mention of brick-dust, gravel, or 
earth, shows that either of them may be used. “ Examiners 
should be appointed, who are acquainted with the manner 


* Soma or tho moon, bcingf the god of the woods, 
t Pitamakay cited in tlie Dinjataiioa and Vecramltroda^n, 

: ibid. 

il cited in the but Ndveda in the VccramUroilaya^ 
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of \^eigliin», as traders, goldsmiths, and braziers. The duty 
of the examiners is to see that the perpendiculars atfd the 
basons are even. Water should be placed in the scales by 
Pundits, and, if the water does not flow over, it may then 
be considered that the balance is level. Having first weighed 
the individual, let him then be taken down.”* * * § 

7, The balance should also be decorated with banners 
and flags } afterwards the person acquainted with the mean- 
ing of the formula should invoke the gods ; the ofleringg 
of perfumes, garlands, and sandal ointments having been 
presented in the prescribed mode, accompanied by the music 
of the VadUra\ and Tooryaya.X The chief judge, facing 
the cast, with hands- folded, should thus speak : ‘ 0 Mama, 
enter into this ordeal with all the regents of the world, 
[Lokajpalas,) Fasus,\\ Adityas,^ and Marutasy’^ 

8. " Having first invoked Pharma, or the god of justice, 
to enter into the balance, he should then call on the Angm, 
or subordinate deities. Having placed Indm on the east, 
and Pretesa** on the south, Varuna on the west side, and 
Cimra on the north; Agni, and the other, regents of the 
world, he should place on the intermediate points (of the 
compass.) The colour of Indra is yellow, of Tama dark 
blue, of Varuna white as crystal, of Cuvera golden, and Agni 


* Pitamaha, cited ia the Veeramitrodaya and Bivyatalwa, 

+ A sort of musical instrament, of which four species arc reckoned, as wind 

iustrumentSi stringed instruments, &c* 

J A sort of musical instrument. 

II A Yasu is one of tlie eight divinities who form a Guitnat or assemblage of 
gods j and there are nine of these Gunnas* As, Hes», p, 40, vol. iii. 

§ The twelve Adilyas are said to be th» offepring of Aditi, who is called the 
mother of the gods. They are emblems of the sun for each month of the year. 

I Marutas, or genii of the winds.— Sea Moor’s Hindu Pantheon, p. 
Pilamaha, cited in the Vscramilrodaya and Bivyataiwa. • 

** yama, or literally, the lord of departed spirits. 
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also golden, of Nirriti dark blue. — Tayu is celebrated as 
being of a purple or smoky colour, and J«a»a * * * § is of a red 
colour. These must successively be thus meditated on/'f 

9. ■ " The wise should worship the Vasiis on the south side 
of Indr a. Blara^ Dhruva, Soma, Apa, Anila, Anala, 
Pratpsha and Prabimha ; these eight are termed VasusPX 

10. '' A site for the Adilyas should bo made between 
those of Indra and 'Isana. DJiata, Aryayama, MUra, Varum, 
Ansa, B/iaya, Indra, Vivaman, Pusha, Paryanna, these ten, 
and TwasMwa and Vishnu, the elder and the younger born : 
.these are the names of the twelve AdityasP^ 

11. “ The wise should make a site for the Boodras^ on 
the west of Aytii, Virabhadra, Simhhoo, Grisa who is most 
famous, Ajaicapuda, AM, Budknya, Pinahee, Aparajita, 
Bhoovanadhiswara, Capali, termed Vishampaii or lord of 


* Divyaiaiioaf that hana is of a white colour, 
t Fitamahaf cited in the Vecvamltrodaya and Divyatatwa, 

J Pilamaha^ cited in the Dlvyata(ica» 

II PUamahaf cited in the Div?jataiioa,~-’Jt is recorded in the Puranas, that 
the twelve AdlOjas were begotten by Casyapa on his wife Aditi in a Oalpa, and 
their names correspond with the above, with tho exception of VhhnUy Par- 
yamiay Ansa, and /wdm, instead ofwhich they are read Vidhaia, Sacra, 
and U)*ucramri ; and in another Ctdpaj Sunday the daughter of Viswaearma, 
was married to Adityay and as she was unable to endure her husband’s 
splendour, sho complained to her father, who made him (the Addya) into 
U elve pieces, each of which appears to represent him as Surya or the sun, distinct 
in each month of the year. It is mentioned in the Adityahridaya, that 
Aroona appears in tho month of Magh ; in Falgoon ; Vedunga in 

Cheyt ; Bhanoo in Bysakh ; Indra in Jeth ; RaU in Asarh ; Gahlmti in 
Sawun ; Yama in Bhadoon ; Soovurnarcta in Assin ; Divacara in Cartic ; 
Miira in Aghun ; and Vishnu Suiiatana in Poos. The legend is related 
differently by Ward, See vol. ii, p, 45 ; and Moor, Article, AdityaJ* 

§ y CO Moor, xirticle, Boodra*^ Tho are distinctions of rdf in 

characta* of fate or destiny, 


Of the Vasus^ 


Of tho Aditya^. 


Of the Roodras, 
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Of the Mairis, 

Of Gmics, 

Of the Manitu^, 

Of Doorga, 

OfTeringa to be 
presented, 


CUAP. X, 


the Vaisijas, and SWhamrbham ; these are the eleven Roodn 
deities/'* 


13. " The abode of Mains should be made between that 
of Fretesa and the Racshas :f Bralmi, Maheswari, Caumari^ 
VauJinud, faraJii, Mahendri, and Chdmtinda attended by 
her Ganas or train : (these are Matris)FX 

13. “The wise should make an abode for Gmes\\ on 
the north of Mrrili.”^ 

1-1. “ The site of the Manilas is said to he on the north of 
Varum — Gai/am, Sparsana, Yayu, Anila, Maruta, Fran, 
Prunes j and Jica ; these eight are called Martilas.”^ 

15, “ The wise should invoke Boorga on the north of the 
balance ; and all these deities should be worshipped by their 
respective names.”** 

16. Having made offerings, beginning with 

and ending with ornaments, in the first place to ; 


* PUamahaf cited in tbe Bivgataiwa, 

t The IlacsJias are a species of evil genii, generally engaged in malignant 
combinations ; not however always. — Moor’s Pantheon, p, 96. 

J Pilamakaj cited in tho Divyatahoa. — The eight Sactis, or energies of &a 
many deities, aro also called 31alris or mothers. They arc named BraJtmiy 
&c., because they issued from the bodies of Brahma and the other gods res- 
pectively. (Raya Mucuta on the Amcracosha.) In some places, they are 
thus enumerated : Brahmin Maheswari^ Aindri^ Varahi^ Yaishnmi^ Caummj 
Chdmunda, and Charchica, However, some authorities reduce the number to 
seven ; omitting Chdmunda and C’Aarc/u'ca, but inserting Cmveru — See As. 
Res., p. 82, vol. viii. 

II The god of prudence and wisdom, 

§ Regent of the south-west quarter.™ Pi^crmaAcr, cited in the Divyatatica, 

If Bitamaha, cited in the Divyataiioa, 

Ibid. 

it An ArgJiyib : that is, water, rice and dmd grass in a conch, or in a 
E^el shaped like one. 
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then the offering beginning with Arghja and ending with 
ornaments should be made to the Angas. Next the offerings 
beginning with perfumes and ending with food should be 
presented to them.^^* 

17. Having decorated the balance with flags and banners, Mode m which 
dharma should bo invoked with this incantation, [Ahgahi,] ** 

Approach ! Approach ! Then having pronounced this muntra, 
DJiarmayarghjmm praculpagami mma, or I present this 
ArgJiyd to Dharma : after this Arghja, Padga (water for 
cleaning the feet, &c.), Achmni (water for sipping,) Madlm- 
parea,-\ then Aehmni again, Smn (water for bathing), dress, 
the sacrificial cord, then Achnmni again, the Calaca or ring, 

Mtihita or crest, and other ornaments should bo presented 
to Dharma: then having repeated the muntra, beginning 
with the word Pranaca, and ending with Numa ! the 
presents, beginning with Arghja, and ending with orna- 
ments, should be offered in succession to the other deities, 
beginning with Iwlra and ending with Doorga in their 
respective names in the fourth case; afterwards having 
ollered perfumes, flowers, incense, lamps, food- offerings, and 
the like to Pharma, then the perfumes, &e., are to be offered, 
as above stated, to Lulra and the other deities. For wor- 
shipping the balance, the perfumes, flowers, &c., must be 
of a red colour, as Ndreda says Having first worshipped 
the balance with the offerings of red perfumes, garlands, 
curds, fried rice, &c., then the other deities should be wor- 
shipped.” As no particular mention has been made regard- 
ing Tiidra and the other deities, they may be worshipped 
with offerings of every colour, whether red or otherwise, as 
procurable. — This is the order of worship. 


* Pitamakaf cited in the Diri/atatwa, 

t This is made with honey^ curd?, and butter in a vcf'Pol of ^inc* 
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Qualifications of 
the officiating 
chief judge. 


The Qayatri to 
be repeated. 


18. These acts must he performed by the chief judge, as 
has been declared : — The chief judge,— who should be a 
Brahmin, learned in the Vedas and Vedangas, familiar with 
religious observances, as ordained by the Sruii, even-minded, 
devoid of passion, devoted to truth, pure, able, benevolent, 
universally charitable, — fasting, clothed in purified garments, 
and with cleansed mouth, should, according to the prescribed 
mode, worship all the deities.^’* 

19. By four {Rriticas) or family priests, seated on the 

four sides of the balance, the homa should bo performed on 
the [Loickicagni) or domestic fire,f as has been declared 
“The burnt offering {homa\ should be presented on four 
sides by the learned in the Vedas ; the Aoma should be per- 
formed with the presents of AJga (clarified butter,) Habim 
(rice boiled with milk,) and Sa^nida (small branches of cer. 
tain trees) ; the Aoma should be celebrated with the mnntra, 
beginning with SavUri Pranava and ending with the word 
‘Swaha.’”X pronounced the Savilrt Gagairl, unil 

then the Gagairi beginning with the word pranava and 
ending with the word Swaha, the homa should be performed 
by offering the Ajga, CAaroo, and Samida, one hundred and 
eight times severally. — This is the meaning of the text. 


^ rUamaha, cited in the Divyatatwa, 

t Radhacant Deb in his Sauacrit Lexicon ohnorveH :—Ayni was first 
begotten by Bharma on hia wife named Basu, Agni espoused Smhat of 
whom were born Favaoa, Pavamana, aud JSuchi In the sixth Mmwan- 
tara, Bravinaccb and others were begotten by Agni on his wife 
sudliara, and forty five Agnis were procreated by Bravinaca and others, 
BODS of AgnL They are altogether forty-nine in number. In particular 
religious observances and coremonies, Agni is to be invoked by several nainea, 
thus in Lowkica or worldly afFaii’s, such as entering into a new house; and tte 
like, Agni is termed Pavaca^ &c. &c. 


J BivyaMwa, 
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20. After the completion of the worship of the deities, 
ending with the burnt offering, a document should bo pre- 
pared, containing the matter alleged [against the party about 
to undergo the ordeal,] together with the following mmitra ; 
and that document should be put on the head of the person 
accused ; as is said “ The matter of which the person 
is accused should be written down with this mimtra, and 
that [the document] should be placed on the head [of the 
accused.”*] The muntm is : — “ The sun, moon, wind, fire, 
heaven, earth, water, mind, Yama, day, night, both (morn- 
ing and evening) twilights, and Dharma, know the actions 

of men.”t 

21. These forms, beginning with the invocation to DJiar^ 
m, and ending with placing the written charge on the 
head, are applicable to all ordeals j as has been declared “ All 
these formula) he should apply to all ordeals : so the invoca- 
tion of the gods should be made in the same manner.”]: 

22. Afterwards the chief judge should invoke the balance 
from the text : — ‘‘ The person who knows the muufra should, 
according to the prescribed mode, invoke the balance. ”|| 

“ 1/7/0 l-nows the nuntray that is, who is acquainted with its 
meaning. " 0 balance, thou wert created by Brahma for 
the detection of evil-doers, by the letter d^ha thou art the 
image of Bhartna^ and, by the letter tha it at^pears that, 
holding the vicious, thou revealest their acts, on account of 
which thou art named JY hatha or balance. Thou knowes t 
the virtues and vices of all created beings. Thou only 
knowest all, and those things which mortals do not know. 
This person wishes to be relieved from the suspicion in which 


^ Divyatalwa^ 
t Ibitl. 

; Ibid. 

II Ibid. 
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Tha accusation 
should then be 
written with a 
muntm^ and plac'* 
ed on the head of 
the accused. 


The above cere- 
monies applicable 
to all ordeals. 


Invocation by 
the chief judge. 



2oa 


The person 
about to luulcrgo 
the ordeal, should 
also invoke before 
being weighed. 


Teriod of weigh- 
ing. 


What persons 
should be ai)poiiit- 
ed, to dccitlo as 
to tho qucBtion of 
guilt or iunggenee. 


MITXcsIIARX. chap. X. 

Jic is involved, as thou, by thy virtue, art competent to extri- 
cate him from the difficulty,'^* 

23. The person who is about to be examined, should 
invoke the balance with the text formerly recited, Thou, 
0 Balance,” &c., § 1,) and afterwards the chief judge should 
place the person who is about to undergo the ordeal, and 
has taken the written charge on his head, in the same place ; 
that is, iu tho mode according to which he was first placed 
in the scale ; as lias been said : — The person who has taken 
the written charge on his head, should be again placed in 
the scale,”! 

2 1. Having been placed in the scale, he should be kept 
in it during the period of five iitiar/ds complete. Persons 
learned iu astronomy should be appointed to compute that 
period, as the text declares : — “ The Brahmins who are 
eminently skilled iu astronomy, should he appointed for 
tho purpose of computation, and by those, the time of exa- 
mination must be considered as five linarhls^X The time 
taken for articulating ten bard letters makes ajuroM ; sis 
2 '>yans make a linarJii ; as is said : — “ [The time of pro- 
nouncing] ten liard letters is a pran, six prans arc one 
linarhi'’\\ Sixty hinarhu are one gJiaiica : and sixty ghalim 
are one day and night, and thirty days arc one month. 

25. Purified persons should be appointed by the king, to 
examine during such period into the guilt or innocence of 
the accused, and they should pronounce as to his innocence 
or guilt j as has been said by Pilanciha : — '' Brahmins are 
the most excellent of witnesses. They, being speakers of 


* JDivijalatica and Vecramitrodaya, 
+ Ibid. 


J Div jdiatwx, 
II Ibid. 
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trutli, according to tlie real state of the case, learned, 

purifled, and uncovetous, should he appointed as evidence 

l;y the king ; they should represent to the king regarding the 

«>'uilt or innocence of the accused^’'* 

& 


26. The rule for ascertaining the guilt or innocence 
is thus propounded : — “ No doubt, should the person balanced 
go up, his innocence is established ; if he be level, or come 
down, then he is not innocenV’t An exception to this 
rule is declared by a text of Pi(ama/ia : — A slight crime 
brings level, and a heavy one takes down.^’t 


Iiule for ascer^ 
tainiiig the poiut. 


Exception, 


27. The meaning of this is, that though it cannot be Explanation of 
ascertained by the ordeal, whether the matter charged bo 
light or heavy, yet that [the offence] having been eomraittod 
once only and unintentionally, renders it light, and its 
having been repeatedly done and intentionally, renders it 
heavy ; and thus the rule of slight and heavy amercement 
nd penance may ho ascertained. 


28. Where, without any known or visible cause, tjio Other evUloncc 
yeska and the like arc cracked or broken, guilt is csta* “ 

dished. The text declares In case of the C(m/ia break- 
ng, or of the splitting of the beam and basons of the scale, 

)r of the Carcaias, or the bursting of the strings, or of the 
d’cs/ia breaking, the guilt of the person is evidenced.’' |1 

29. Cdcda signifies the bottom of the string ; Varcaia, Exi.lmiation of 
the rings bent like the horn ot a ram, attached to each 

atremity of the beam to which the strings are fastened j 
A’cda, the transverse beam fixed to the two pillars, from 


* Dn'i/aialtvci. 
t Ibid, 

J Ibid, 

11 Ibid, 
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Distinction. 


rees to be paid 
to the othciating 
priests. 


Precaution to 
be adopted when 
the Bcales are re- 
quired for future 
use. 


wtieli the scales are pending. If these, however, are broken 
by any visible means, the person must he again placed in 
the scale; a text says : — "At the breaking or splitting of tlio 
strings or other parts of the balance, he should cause the 
person [the accused] to he re-placed in 

30. Ho should then cause the Rrilicas, PuroMtas, and 
Acliaryas, or sacrificial priests, to he satisfied with their fees. 
" The king who performs such acts, having tasted the most 
delicious enjoyments, acquires eminent fame and becomes 
identified with Bram/iaPf 

31. If he wish to establish the balance, as above de- 
scribed, in the same place [for future use], be must build a ball 
with shutters and the like, to prevent the entrance of crows 
and other animals, as the text declares “ He should cause 
to be erected a large, elevated, and white balancing- hall, 
situated in a place in which it may not he injured by doi^s, 
Ckandalas, and crows. He should surround the bouse witk 
the Lokapalas, or regents of the world, and other deities; 
and they [the Lokapalas] must be worshipped thrice in tlic 
day, with perfumes, garlands, and sandal ointments. He 
should cause the house to be made with shutters, filled with 
seeds, guarded by servants, and containing earth, water, and 
fire, so as not to be empty.’^j; " Seeds” grains of the barley, 

ice, and the like. — Thus has been declared the ordeal by 
■nee. 


* Divyatatwa, 
t Ibid. 

'■ Pilamaha, cited in the Veeramitrodaya, 
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SECT. III. OF THE ORDEAL BY FIRE. 

Section III. 

Of the Ordeal hj Fire. 

• 1. He now declares the [ordeal by] fire as next in order, 

cm. Having his hands rubbed with rice, he to be 

^ ^ observed iu this 

should place seven leaves of the Aelmaihha^ tree, and “‘teal, 
should tie them with so much thread ”! 

la. There being general rules, as described in the intro- 
duction of the trial by ordeal, and there being peeuliar rules 
for [the ordeal by] balance, from the invocation of Dharma, 
to the placing the written charge on the head inclusive, this 
is a peculiarity in the form of [ordeal by] fire. 

2. Fulled with ricef means, he by whom both his Explanation of 
hands have been rubbed or cleaned with rice. — Having made ^ 
a stain with lac- dye, or other material, on the spots where 
there were moles, frecldos, warts, scars, sores, &c., as Ndreda 
has ordained : — “ In all the hurts of the hand he should make 
vermilion marks.^’f Afterwards he should place seven Aejt- 
wathka leaves in the palms of the open hands, from the 
text Having filled the palm of the hand with seven equal 
Aahwathha loaves.” H lie should next tie them up together other care, 
with the hands by as many threads as there arc Ashwalliha 
leaves ; that is to say, he should tie them with seven. These 
seven threads should be white, as appears from the text of 
Kureda : — “ He should tie the hands with seven strings of 
light-coloured thrcad.”§ He should then place seven Smnee^ 


* Ficus nligiosa. 

t cited ia the DU^yaiaiim and VcCi'txmilrodaya, 

% Divyatalwa and Vecramiivodaya^ 

II Vccramitrodaya. 

§ I)v* * * § iiaiiiiwa and V(cntmtroda]}((, 

^ a wort of isuusitivii plaat. 
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Area leavcfl to 
bo used only when 
thi'Pippala leaves 
are not proenra** 
ble. 


Invocation to 
be used by the 
party undergoing 
the ordeal. 


CHAP, X. 


leaves, and seven blades of Dool grass, with fried grain, and 
fried grain mixed with curds, on the top of the Adwathha 
leaves, from the text : — “ He should place seven leaves of the 
Pljppala* * * § tree, seven Sumee leaves and fried grain, seven 
blades of Boob grass, and fried grain mixed with curds.”f 
He should also place flowers, as appears from the following 
text oi Pitamaha : — "He should place in the hands seven 
leaves of the Pippala tree, fried grain, jasmine, and curds, 
and then tie them up with thread/^l " Jasmine,*’ a species 
of flower. 


8. As for the text, " He is clear who is unhurnt to the 
seventh circle holding red-hot iron in his hands wrapped up 
in seven leaves of the Arca\\ plant.”§ That must be under, 
stood as prescribing the use of Area leaves, where AshwaiUa 
leaves cannot be bad. The leaves of the Aslmailtha must bo 
considered the principal, from their having been extolled in 
the following text of Piiamaha : — " Fire is produced from 
the Pippala tree. iHie Pippala is considered as the chief of 
trees. Therefore a wise man should place the leaves of it 
in 'the hands/^^ 

4. He next propounds the invocation to fire by the party 
undergoing (the ordeal 

CIV. “ Thou, 0 purifying fire, dwellest in the 
interior of all creatures. Thou, 0 fire, pronounce, 
like a witness, the truth of my innocence or guilt.”** 


* The holy fig-tree, or /cud Teligma* 
t Bivyatatwa. 

J Divyaiaitoam^ Veeramitrodaya, 

II A^clepias giyrantea, or Sivallow wort, 

§ Vpavahdramayuc^ha, 

U Teeramitr^d'^ t. 
BivpaMmund Vi€rmUrod<i<^. 
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ia. TRou, 0 fire, dwellest ia the interior — within the cor- 
poreal sj'stem of all creatures, whether viviparous, oviparous, 
eno'endered by heatand damp, or produced from tbe earth : thou 
art present by the preparation of food adapted to each. 0 puri- 
fier, or cause of purity : 0 fire, that provest the innocence of 
the distressed, speak like a witness the truth of my innocence 
or guilt. Poonpipapai/iiu (innocence or guilt) is the fifth 
case, formed by rejecting the affix Ipiip. The meaning is : 
speak or declare the truth with reference to innocence and 

tjuilt. 

5. The ball of iron being heated by three ignitions, and Position of the 

accuded, 

being brought before him by means of a pair of tongs, the 
party undergoing the ordeal, standing in tbe western circle 
with his face to the eastward, should invoke the fire witli 
the formula: according to Ndreda : — Having heated, with 
a three-fold ignition, a red-hot, shining, polished iron hall, 
he should speak, invoking truth,^'* 

C. The meaning is this. For the purpose of cleaning the Explanation of 
iron, having cast the red-hot iron ball into water ; havipg 
again heated it and cast it into water, and having heated 
it by a third ignition, and it being extracted and placed 
before him, by means of a pair of tongs, the party about 
to perform (the ordeal) should utter the formula of, Thou, 

0 fire, invoking trnth — or calling on the name of 
truth, 

7. The chief judge, having placed a common fire at the by 

south side of the extremity of the circles, should perform tlie chief judge, 
the burnt offering with clarified butter, repeating formula 
“ Agnape Pavaedga Swahaf one hundred and eight times, 
from the next : — “ For the purpose of pacifying it, he should 


DUyaMwiit 
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make an offering to the fire, of clarified butter one hundred 
and eight times.’^* 


Invocation to 8. Having performed the burnt offering, and having' 
chief7ucigo!*^ thrown the ball of iron into that fire, and that being red- 
hot, and having performed the ceremonies already described 
commencing with the invocation to Sharma, and endino- 
with the burnt offering ; at the third ignition, he should 
invoke the fire inherent in the iron ball with this formula;^ 
" Thou, 0 fire, art the four Vedas, and thou ofiiciatest at 
sacrifices. Thou art the mouth of the gods. Thou art 
the mouth of deified sages. Thou dwcllest in the interior 
of all creatures, therefore knowest thou the good and bad. 
By reason that thou cleanscst from sin ; therefore art thou 
called purifier. Show thyself, 0 purifier, flaming in case 
of guilt, but in case of innocence, O fire, become cold. 
Thou, 0 fire, pervadest the system of all creatures, like 
a witness. Thou only, 0 deity, knowest what mortals do 
not comprehend. This man is arraigned in a cause, and 
desires acquittal. Therefore thou art capable of delivering 
him lawfully from this perplexity. 


9. Moreover 


CV. “ He should place in both hands of him 
who has spoken, an iron ball of palas,\ smooth and 
red-hot.” 11 

Dimensions and Oa. '' 0/ hm,” moaning the party who is to perform the 
dcsciiptwn oftUe d-deal : “ tv/io has spoken,’* who has recited the/ww«/« ol 
which the ordeal “ Thou, O fii'C, kc.,** “ iro)i,’* a ball made of iron ; “ 
istobepeifoimed. weight to fifty palas ; ‘‘smooth," divested ot 


^ VyataMramai/uclia and Veeramitrodaya, 
t Divyatatwa and Veeramitrodaya. 

4- A weight of gold or silver equal to four carsdias^ 
II YdpyamlcyOf cited in the Divyatatwa, 
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all excrescencoB, on all sides round and polished. It should 
be eight fingers* in circumferenec, from the following text of 
iHtamaha ; — ■“ Having made a hall free from excrescences 
and smooth, eight fingers in circumference, and fifty palas in 
weight, he should heat it in the 'firc.”t “ lled-ht,” like fire. 

The chief judge should place or deposit it [the hot hallj in 
both hands covered with Ashwathha loaves, curds, Dooh grass, 
and other materials. 

10. He next propomids what he should then do « 

CVI. “ He, taldng it, should proceed exactly 
through seven circles slowly.”]: 

lOfl. That man, taking the red-hot iron hall in tlic palm The acfHw.l ia 

. to till Oil J^ll 

of Ihs hands, should proceed slowly through the seven circles, bcvcu tirulus, 

By the use of the term “ exactly” (eva,) he shows that tlio 
foot are to he placed within each circle, and that the circles 
are not to he stepped over, as VUamaha has said : — “ lie 
slionld not overstep a circle, nor should he jdace liis fool he* 
bind.”i| 

11. He should proceed exactly through seven circle.? 
slowly. This has been said. lie next declares what is the 
extent of each circle, and what is the extent .of tlio iulcrvcu- 
iiig space between the circles : — 

CVIff. “The circle must be lield to consist of E.aeut ot ti^ 
sixteen fingers and so much the last.”§ 

11c. That of which there are sixteen fingers is consisting 


** AngoolUy a finger’s breadth, a measure of eight barloy corn3. 
t Vf/maharamayuclia, Divyatatwa and Vc€mmitrod{nj<x, 
t Yiijnyawalcifa, cited in the Diryatatwn. 

II Dir^ataUva» 

§ Ydjn^mulo^af cited in the VecramUroda^^t 
^ A 
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Small circles arc 
to 1)0 madu within 
the larger ones.^ 


mitXcshara. 

of sixteen fingers. The circle must be considered as measur* 
ing sixteen fingers, and the last and middlemost of the cir- 
cles exactly the same ; that is, exactly sixteen fingers. By 
prescribing that be shall proceed through seven circles, it 
follows, that the first circle is the starting place, and that 
there are besides seven other circles of the extent specifi- 
ed. This has been declared by Ndreda in his specifica- 
tion:— They have declared thirty-two fingers between one 
circle and another. By the eight circles in this manner, 
there arc two hundred fingers and forty fingers of land, over 
and above, in measurement.^’* 

12. The meaning of this is that, after the starting circle, 
which measures sixteen fingers, follows the first circle, 
which, together with the second and each succeeding one, 
measures, with the intervening space, thirty-two fingers. 
The starting circle alone measures sixteen fingers. The 
seven circles are to he walked over together with the inter- 
vening spaces consisting of thirty-two fingers. By the 
eight circles, in this manner, there are two hundred and 
forty fingers in measurement. The word Angoolamanatdy 
“ lingers in measurement,” is formed by aflixing iusi/i to 
the crude noun. 

13. In this process, however, having made a startinj 
circle of sixteen fingers, and having divided into two parts, 
each of the other seven circles or portions of land, cousist- 
ing, with their intervening spaces, of thirty-two lingei’Sj 
passing over the seven portions of land, or circles consisting 
each of sixteen fingers which form the iuterverring space, 
seven circles proportioned to the size of the foot of the person 
about to walk, should he made in the remaining circles, which 
also consist each of sixteen fingers, as has been said by hini 


* Veeramilrodaya. 
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also He should make the measure of this circle cf^nal to 
his foot.”* 

14. It hag also been said by Pitamaha He should 
make eight circles, and after them a ninth. Then first to 
be called (the circle) of fire, the second of Varnna, the third 
of the wind, the fourth of the deity Yama, the fifth of the 
deity Indra, the sixth of Cuvera, the seventh of SomU) the 
eighth of Suvita, the ninth of al) the gods. Tliis the wise 
have determined. They have declared thirty-two fingers 
between one circle and another. By the eight circles, in 
this manner, there are two hundred fingers and fifty-six 
fingers of land in measurement. Another circle is to be 
made, equal in measurement to the foot of the person about 
to walk. In each of the circles Ciisa grass must be placed, 
as prescribed by the Shaslers”^ Prom these texts it follows, 
that, excluding the ninth circle, called the circle of all the 
gods, for which no particular measurement of fingers has 
been specified, by the eight circles and their intervening 
spaces, each consisting ‘ of sixteen fingers, two hundred and 
fifty-six fingers are taken up : still as there arc only se\’’cii 
circles to be travelled over, in the first of which lie staiuls, 
and in the ninth of which ho drops (the hot iron), there is no 
discrepancy. 

15. The measurement of an angoola or finger’s breadth 
is this : eiglit yuvas, or very small barley corns, make an 
angoola or finger. This is declared to be the measure of an 
angoola ; but twelve angodas or fingers make one viksti or 
span; two vikslis or spans make one or cubit ; four 
cubits make one danda or stall’; two thousand of them make 


* Ydjnyawalcya, cited in the Vifavahdmmayttc'ha,'J)ii'yafalienaiul VuiTaini- 
h'otlrtjia.— This is not a text.— (' Editor.) 

t VyavaMvimayticka, Divyalatwa and Vecraiititi‘od«y(r, 

A A 2 


Ennmerafion o| 

the circles, acooi di 
ii\£? to the text oi 
rUu7}ia/i((, 


Enninoration o£ 
the terms oi’ mea- 
siireiueut. 
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T!ut nofe, if he is 
burnt el^'i>\]itTc, 


Kccapltuialion 
of the ceremony. 


one ema, and eight thousand of them make 
This must be understood. 

16. Having gone over the seven circles, what is to he 
done? In answer to this he says : — 

evil. “He obtains acquittal, if, having relin- 
quished the fire, his hands being rubbed with rice, he 
is unburnt.”* 

16ff. Standing in the eighth circle, and dropping the red- 
hot iron ball in the ninth circle, and rice being rubbed on both 
liis hands, if his hands are nnburnt, he obtains acquittal. 
But if his hands arc burnt, he is criminal. This is the true 
meaning. 

17. He who, trembling through fear, is burnt elsewhere 
than in his hands, is not on this account criminal, as Cat^d' 
yam has said; — '“A person trembling under an accusation, 
if he is burnt elsewhere than in the proper place, tho goda 
con'iitlcr him as uuburnt, and to him ho should again cause 
(iQo ordeal) to be given. 

CVII«. The ball falling in the intermediate space, 
or in a case of doubt, he should again take it.”t 

18. "When Ibe ball of the person, in the act of walkin'!:, 
falls in tho intermediate space, or short of tho eighth eirclo, 
or where there is a doubt as to whether ho is burnt or nn- 
burnt, bo should then take it again. — Thus has tho inferred 
meaning been declared. 

10, And here the substance of the ceremony is recapitulated. 
Having performed the BImla ShoodJiee on the day but one bc- 


* Dhyatatwa. 

t y<ij»i/awakyii, cited iu the Dinjaialm, 
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fore: •fcving on the day before constructed the circles as pro- 
scribed by law : having worshipped the inferior deities presiding 
over the several circles respectively : having prepared the fire : 
having completed the Shanti homa or propitiatory sacrifice to it : 
having placed the iron ball in the fii’c : having gone through 
the invocation to DJtarma, and the worship of all the deities 
ending with the burnt ottering ; having performed the cere- 
mony of rubbing with rice the bands of the person under- 
going the ordeal, he being fasting, having bathed, and 
standing in his wet clothes, in the westernmost circle, and 
the paper containing the articles of charge being tied with 
the proper muniras on his head; the chief judge, having 
invoked the fire at the ignition, and taking the red-hot iron 
hall with a pair of tongs, should place it, being worshipped 
by the person undergoing the ordeal, in the palm of his 
hands ; and he having gone through the seven circles, and 
dropped it in the ninth, if unburnt is innocent. — This is the 
law relative to fire. 


Section IV. 

Of the Onkal hy Walcr. 

1. lie now propounds the rule regarding the (ordeal by) 
water : — 

CVIir. “He (the accused) having used this invoca- i’® 

j, scrveil iutliisor^ 

non, * Preserve ine,0 Vanina, by declaring tlio truth/ 
should enter the water, holding the thigh of a person 
immersed up to his navel”** 


^ clfccil ia iha BivyatatwiXi YkddK\ta)xdava ; hwi VuiUdi ia 
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2. “ Having used this invocation,*’ or Laving invifed the 
water with this fomnla, " 0 Varnna, by declaring truth, prc. 
serve me the person who is about to undergo the ordeal, 
having grasped the thigh of a person immersed up to his 
navel, that is, of a person standing in water of sufficient 
depth to reach his navel, should enter or plunge into the 
water. 

3. This must be done after the worship of Varnna, as 
appears from the text : — The purified (chief judge) first 
shall perform the worship of Varnna with perfumes, garlands, 
Sooralhi (a sweet smelling substance), honey, milk, clarified 
butter, &c.”* This must bo done after the invocation of 
'DJiarma and the other deities, and after the worship and burnt 
offerings shall have been performed, and the written charge 
placed on the head with the prescribed formula ; such being 
the general rule applicable to all ordeals. 

4. Thou, 0 water, art the life of all creatures. Thou 
wast contrived at the hoginiiing of the creation. Thou art 
celebrated as the purifier of all nature, animate and inanimate. 
Therefore do thou exhibit thy real essence for the discovery of 
good and evil.^^t After the chief judge shall have made the 
above invocation to the water, the person about to undergo 
the ordeal should thus invoke the water, " Preserve me, 0 
Varnna, by declaring the trulh.^J 

5. By Ndreda have been declared the places fit to he 
used for the ordeal by water : — “ [The ordeal should he 
administered) in a river gently liowing [iVar/i], the oceau 
[Sagnri, a rivulet \}aha^, a pond [Hradd], a mountainous 


• Ndreda, cited in the Bivgatatwa, Yivddalandava and Vyavdhdramayitc Ivi' 
t Piltxmaha, cited in the Pivyatatwa and Viviidalomdaca, 

Z Vide Sii^ra, i 1. 
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cavity ^DevaMaia], a pool and a lake 

Pitamaha also ordains He (the accused) should dive in- 
to still water, but neither too • deep nor too shallow. It 
ghould be devoid of weeds and aquatic plants, and free from 
leeches and fish. He may administer the ordeal by means 
of that water which is contained in mountainous cavities. 

He should always avoid a reservoir and a rapidly flowing 
river. He must always have recourse to such water as is free 
from waves and mud.^'f 

6. The term “ reservoir” means water which has been Meaning of the 
brought from a pool, lake, or elsewhere, and emptied into reservoir. 

a copper or other cistern. 

7. The person standiug in water up to his navel, holding Tlie person who 
a Marma slh’/ioom or sacred pillar, made of a tree suitable tor^'^BhouldMd a 
for sacrifice, should remain there, with his face to the east 

quarter ; as appears from the text, Having held a sacred 
pillar, he should remain in the water with his face to the 
east quartcr/'J 

8. What shall be done after this ? It is reidied 

CIX. “ A swift runner shall then hasten to fetch Mode of a.scer> 

<■■1 "y L L\ L I*!’ I'lXl illUOCCHCQ, 

an arrow discharged at the moment, and it, while the 
runner is absent, he apppoars immersed, he should 
obtain acquittal.”! 

9. At the same time that the accused plunged into water, Explanation, 
a strong person should discharge au arrow, and another swift 

runner proceeding to the spot where the arrow fell, having 

* Divyaiatwa and VMdaiandava^ 
t Vimdaiandava. 

J Uietjataiwa. 

II yya^Mramayu^ha, 
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Another modo 
described. 


As declared by 
PiUmaha. 


■\Vhat consti- 
tutes a swift run- 
ner. 


brought the arrow so discharged, if he, upon his rethrn, see 

the person under the water, then he is entitled to aequittal 

■ 

10. It has been described also in the following manner. 
After three arrows shall have been discharged, a swift run. 
ner, having proceeded to ilio place where the second arrow 
has fallen, and having taken it up, should remain there, and 
another swift runner should remain at the place from whence 
the arrow was discharged under the Torana or signal post. 
After they have thus taken up a position, a third person should 
clap his hands, and the person who is about to undergo the 
ordeal should immedialcdy dive under the water, at wliich 
instant the person standing under the signal post should rim 
to the spot on which the second arrow fell, and, on bis arrival, 
the person who took up the arrow, should hasten to the signal 
post, and if, on his return, be do not sec the accused immersed 
under water, then he is condemned. This has been clearly 
declared by Pitama/ia. 

11. ''TLc runuiiig and diving, of tbc runner and the poi- 
son who is about to undergo tbe ordeal, sbould be simulta- 
neous. A swift runner should proceed from the foot of the 
signal post to tbe target ; afterwards the second one should 
quickly bring ibo arrow. lie sbould go from the foot of 
the signal post, to the place where the first person went. 11’, 
on the return of him who took up the arrow, he do not see 
the accused out of tbe water, but entirely immersed under it, 
then bis innocence must be admitted.’^* 

12. Ndreda has defined what constitutes a swift runner ; 
— Among fifty runnel’s two who can run most quickly, 
should be appointed to bring tbe arrow.^f 


* Dmjatatwa, 

t Diryataiwa aud VyavaMrmaynclia, 
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13. The signal post should be made to come up to the eaT 
of the person who is about to undergo the ordeal, and fixed 
on an even ground in the vicinity of the place where he is 
.about to undergo immersion. The text of Ndmla declares 
“A signal post as high as the car [of the accused] should 
bo erected on level and purified ground, on the edge of the 
water in which he is to be immersed. 

It, He [the chief judge] should first worship three ar- 
rows and a bow made of bamboo, with suspicious offerings, 
white flowers, &c., as PUamaha has declared : — “ lie [the 
chief judge] having first worshipped the arrows and the bow 
made of bamboo, with suspicious offerings, incense and 
flowers, should afterwards proceed to perform the rite, [that 
is, to administer the ordeal] 

15. By I^dreda have been declared the dimensions of 
(ho bow and [distance] of the target. “ Seven hundred 
lingers [ia length] is a kroora iVhanv, or dreadful bow ; six 
hundred is a madhyama or moderate, and five hundred is a 
minda or inferior bow •, know this to be the rule of tlie bow.j; 
A skilful archer having made a target one hundred and fifty 
cubits distant^ should discharge three arrows from a moderate 
bmv, but not from any other. The archer is blamcablc if (bo 
arrows go beyond or fall short of the target.” || Or the term 
“secen hundred'* may be construed seven fingers more than a 
hundred [as being the measure of] a krvora d’hanu or dreadful 
bow; so the terms six Imudred and five hundred [may bo 
construed similarly.] Thus the measure of a kroora d’ham or 
dreadful bow would bo eleven fingers more than four cubits, of 


^ Bivyaiaiwa. 
t Y\jav(xMrama}juclia, 

t Div^atahm, Viviidatandava, and V//araJt(li’<imat/\icIta. 

II VtUtmha, cited in ihQ Bivyaiatwa ^ hvii bandit, hi ilio VmidaiaMdLv^ 
B d Hja ^ ayucli a. 
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tlic madhyama or moderate bow tea fingers more, and ot tLo 
munda or inferior bow nine fingers more. 

16. The arrows must be made of bamboo, but without 
au iron head, as appears from the text : — “ An arrow witli. 
out au iron point should be made for the purpose of the trial, 
and formed from the branch of a bamboo without knots, and 
the archer should discharge it with all his migbt.^^* 

17. He should appoint as the archer, a person fasting, a 
C'shelri^a or a Brahmin practised in the art, as appears 
from the text " It is declared that a C’shetri^a is to be 
the archer, or a Brahmin practised in that art ; a mild, 
even-minded person, and one who has fasted shall discharge 
the arrow.^’t 

18. Of the three arrows discharged, the second one should 
be taken, conformably to the text : — The law has declared 
that, of the discharged arrows, the arrow secondly discharged 
is to bo taken by a strong pcrson.”J But it must be taken 
up from the spot on which it alighted, and not from the spot 
from which it glanced ofl*. ‘‘ The (place of the) falling of the 
arrow is to be understood, and (that) of its glancing off is not 
to be attended to. The glancing is the tortuous bounding of 
the arrow from distance to distance.’’ |1 


1 !). The arrows should not be discharged while the wind 
blows high, or on an uneven spot of ground, as appears from 
the text of Pitamaha. “ A wise man shall not discharge an 
arrow while the wind blows high, nor on uneven ground, and 


* Cahjdyam, cited in tha Divyaialvia, Vieddatandava, and T'yavi(hfif' 
qnciyucha. 

t ntMOihetj cited in the Divycitaticat and VyavaMvamQyuohct, 

1 J)injala(wa» 

11 Ibid, 
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places impeded by trees or posts, and covered witb grass, 
sbrubs, creepers, mud, or stones.^'* 

20. The text before cited ; If while the runner is al^sent, n tlio person 

lie appears immersed, ho should obtain ac(iuittal,"t demon- spoijw 

strates the guilt of him who raises his body above the surface “ oonaidorcd gmi- 
[before the arrow is brought back]. But has de- 

clared him guilty who moves from the spot “ Under no 
circumstances should his innocence be admitted, if even apart 
of bis person be visible, or if he move to another place from 
that into which ho first plunged.^; 

‘U. By the mention, “ if emi a part of Jih person he His cni-a must 
lisihk,” the parts of his body from his car downwards are 
intended, for there is particular mention [of that organ : | 

“ During the time of his being under water, should his head 
only be seen, but not his ear and nose, in this case his inno- 
cence must be admitted.” j[ 

23. The following is a recapitulation of the rules for the Hccapitnbtion 

of tlio rulciJ. 

present ordeal. Having; fixed the signal post as before eje- 
scribed in tlic vicinity of a piece of water of the description 
mentioned ; having made a target in a place at the distance 
specified ; having worshipped the bow with the arrows in tlic 
vicinity of the signal post ; having invoked Varnna to cuter the 
water, and having worshipped him ; having completed the 
worship, ending with ‘burnt odorings, of Dharma and tlic 
other deities ; and having bound the written charge on the 
lioad of the person who is about to undergo the ordeal, the 
"hlef judge should invoke the water with this fonmla, 


* Dlvyatatwaf and Vivadatandciva, 
t Vide Supra, § 8. 

^(ireda and Vrihuspatl, cited in the ; tuf in tlio 

^ !/'iv(ihtt'ainayacIia. 

I! ; but cited in the and 
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Thou, O water, art the life of all creatures j" after this the 
person who is about to undergo the ordeal, Laving invoked 
the water with this formula, “ Preserve me, 0 Vanna, by 
declaring the truth,'' should approach the person standinj? 
up to his navel in water and leaning on a pillar ; and after 
three arrows have been discharged, a swift runner going to 
the spot where the second arrow has alighted, shall take it 
up, and another one having been stationed at the foot of the 
signal post, the chief judge^sbould clap his hands thrice, at 
which instant the running and diving should he simultaneous, 
and then the fetching the arrow. 


Section V. 

Of the Ordeal by Poison, 

1. He now propounds the rule of the ordeal by poison 

CX. ^‘Tliou, 0 poison, art the son of 
firm in the virtue of truth. Relieve me from this 
accusation, anti by means of thy virtue become as 
nectar to me.”* 

CXI. “ Having recited this formula, [the accused] 
should swallow Saranga or Ilemasailaja poison, and if 
the poison digest, without violent symptoms, it 
indicates his innocence.”! 

2. The accused, having invoked the poison with 
formula, (Thou, O poison, &c., § 1,) shall swallow the poison 
produced on the Himalaya mountains, or from the horn ol an 
animal ; and if he can digest it, without manifesting any 


* IViJnijanalctja, cited in the Vecramiko^at/a and Div’jdlatwa, 

t Ihid. 
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violent symptoms from the poison, he is in that case absolved. 

By violent symptoms of poison is signified an entire change 
of the system from its natural state, as a text declares 
«The entire change of the system from its natural state vs a 
violent symptom of poison,”* 

3. The corporeal system is composed of seven elements, r>escr!()tion of 
as skin, blood, flesh, serum, bone, marrow, and semen ; and 

the poisonous symptoms arc also seven in number, the ap- 
pc.arances of which arc distinctly stated in tho Vishalanlra . 

“The first violent symptom of poison is horripilation ; the 
second is perspiration and dryness of the mouth ; the third 
and tourtli cause the body to change its natural colour and 
trembling ; the fifth prostration of strength, faltering of tho 
voice, and hiccups ; the sixth dilfieulty of respiration, and 
loss of reason; and the seventh produces the death of the 
pallent.”t 

4. Tho worship of ILilmhm is in this case ineumhent, 
as Ndrcda says : — Having worshipped Mahcsxoara with 
incense, complimentary gifts, and mimfras, ho should, whjie 
lasting, administer the poison in the presence of the gods 
and Brahviins,’’\ 

5. Tho chief judge who has fasted, having worshipped j„^ooai!on to i,o 
Mithadeva, should place the poison before him {MaJmleva) 

and Laving completed the worship ending with the invoca- 
tion of Dharma and other deities, and burnt offerings, and 
having placed the written cb.avge on the bead of the person 
who is about to undergo the ordeal, he should invoke tho 
poison thus Thou, 0 poison, wort produced by 
ler the detection of the evil-minded. Display tby real qua- 


* y ccramitpodaya. 
t Vuramit roiUya and DirjjtHalwo, 
t Vii\ukiUindc{\:a and Dh^aUdwn, 
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lily towards sinners, but be as ambrosia to the innocent, 
Thou, 0 poison, image of death, wert made by lira/ma, re- 
lieve this man from sin and hy means of thy virtue become 
as nectar to him/^* 

6. Having used this formula, the poison should be admi- 
nistered to him [the accused] iu a sitting posture, and facing 
the north, as Nureda declares : — “ The chief judge, his mind 
being composed, should, while facing either the north or 
east quarter, in the presence of Brahmins, administer the 
poison to [the accused] facing the north/'f 

7. The Batsanobha and the like poisons are fit to he 
administered, as a text of Pitamaha declares : — “ Sringi or 
Batsanahha or Himaja poison [should be administered] ."X 

8. The other sorts, which are not to bo used, have also 

been propounded by him : — “ lie should reject poisons which 
are factitious, decayed, and vegetable/' || also says : 

i — “ The BhrisUa, Charita, Dhoopita, Misrita, Culcoola, and 

Alamboo poisons, should be carefully avoided."^ 

• 

9. The time of administering the poison is propounded 
hy Noreda : — “ Having weighed the poison, the quantity of it 
above indicated, must be administered at a cool season ; but 
one acquainted with the law should not administer it either 
in the afternoon, or in the twilights, or at noon."1[ 

10. A quantity less than that above stated, should be 
administered at another time, as a text declares : — “ Four 


* PKamahaf cited in the Veeraniitroda^a and Vivddatandava, 
t VceramUrodai/a and Div^atatwa, 
t Ibid. 

(I Ibid. 

§ Hull. 

•j Vteramilrodo^a, 
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barleycorns of poison sliould be administered in the rainy 
season, five in the hot season, seven in the cold season, and 
less than that in the autumn.^^* “ Less than that” means 
six (barleycorns). 

11. By the mention of the cold season, the dewy season 
is included, owing to their being included in the same com- 
pound term in the Snili.f The spring is the time for all 
ordeals generally ; and therefore, at that time also, seven 
barleycorns of poison mixed with clarified butter should ])o 
administered ; as a text of declares One-eighth 

mmis an eighth of a twentieth of a sixth of a of the 
poison should be administered, mixed with clarified butter, to 
the person who is about to undergo the ordcal.”J 

VZ. One pala is equal to four siivernas ; one-sixth of a pat a 
is ten mashas and ten barleycorns ; three barleycorns make 
one hlslinala ; five liishnalas a masha ; one masha is e<iual to 
fifteen barleycorns ; ten mashas are e(jual to one hundred and 
fifty barleycorns , these with the addition of (ten barleycorns] 
are equal to one hundred and sixty barleycorns, which being 
one-sixth of a p)ala^ one-twentieth of it [one-sixth o^a.pala\ 
is eight barleycorns ; one-eighth being subtracted from 
which makes one barlejmorn less, which is equal to an 
eighth of a twentieth of a sixth of a pala [or seven barley- 
corns]. — This quantity of poison should be administered, 
mixed with clarified butter ; but the quantity of the clarified 
butter should be thirty times greater than the poison, 

13. CalyiUjana declares : — “ In the morning and in a cool 
lilace, the poison being finely ground and mixed with clarified 
butter thirty times the quantity, should bo given to ail 
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ties of the poison. 


Time allowed for 
the poison to take 
clfoct. 


Period extended 
according to one 
authority. 


cnAp, 

persons."* The meanin" is, that the poison should be mixed 
with thirty times as much clarified butter. 

14). The person about to undergo the ordeal must be 
guarded from sorcerers and such like persons. “ The king 
should station his own people to guard the person who has 
undergone the ordeal, from the acts of sorcerers and the 
like, for the space of either three or five days and nights j and 
should examine whether he keeps any mediciae,/b;’»»?«^flr, 
drugs^ or gem, which may serve as antidotes to the poison, 
concealed about his person.”! These are texts of PltamJia, 

15. The poison must also be tried Poisons such as 
are produced from the horns of animals or from the lliraa- 
laya mountains, of superior quality, having smell, colour, and 
moisture of a known quality, and not removable by eharms.”| 

16. After taking the poison a period of time should be 
observed, during which a man’s hands may be clapped to- 
gether five hundred times, after which, a remedy must bo 
a|qfiiod, as Fdmla declares : — " If lie (the patient) (luring 
the time equal to the clapping of bands five hundred times, 
undergo no change of ajipearancc, he is then absolved, and 
remedies must be applied.” || 

17. FUamaha extends the period to the end of the day, 
but this applies to a ease whore only a small quantity ot 
poison is administered. “ After taking the poison, if bo bo 
well, free from fainting and vomiting, and unchanged iu 
appearance, tlien at the end of the day, his innocence must 
])C admitted.” § 


* Vecramilrodaya and Dic^aiatwa, 
t Ibid. 

J cited in tbo Vicramilrodaya fand Divyatalwa, 

il Veeraniilrodaya and I)ioyatuliV.x, 

§ Veemmitrodaya, 



sect. VI. OF THE ORDEA.L BY SACRED LIBATION. 

18. Here, the chief judge, having fasted ; having wor- 
shipped Makadem ; having placed the poison in his pre- 
sence ; having adored Bharma and other deities ; having 
jdaced the written charge on the head of the person who is 
about to undergo the ordeal, and invoked the poison, shall 
administer it to him facing the south ; and the person who 
is about to undergo the ordeal, having invoked the poison, 
must take it. This is the order.— The above is the law of 
the ordeal by poison. 


Section VI. 

Of the Ordeal hy Sacred Lihation. 

1. lie next propounds the ordeal by saered libation * 

CXII. Having adored the wrathful gods, he 
should take the water in which they have been 
bathed, and having invoked it, he should cause to 
drink three handfuls of the same water.”* 

2. Having adored f having worshipped with perfumes, 
llowers, and the like ; “ the wraihfd gods,” Boorga, Adltga, 
und other deities : having washed them, tlic water in which 
they have been bathed should bo collected. After bringing 
[the water], the chief judge should thus address it, “Thou, 
0 water, art the life of all mortals and should cause the 
person who is about to undergo the ordeal, to drink three 
handfuls of it j he having placed the water in another vessel, 
and invoking it thus, “O F«rMn«,’ by means of thy truth, 
preserve me.”J 


^ Vojnyawalc^af cited in the Smrilichandried and Vccrauulrodaya ; htit 
in the Tivddaiandava. 

f Vide 
X Ihid, 

C C 
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Ceremonies pre* 
scribed for other 
ordeals, to be ob- 
served in this* 


The worship of 
particular deities, 
prescribed for cor- 
.taiii individuals. 


Cases in which 
and persons by 
whom, this or- 
deal should be 
used. 


Persons to whom 
ibis ordeal should 
not be administer- 
ed. 


3. This is to be done after tUe ceremonies prescribed for 
all ordeals, such as the invocation of Dharma and other 
deities, worship, and burnt offerings, and the placing of the 
written charge on the bead with the prescribed formula, 

4. Here, by P'damaha and others, have been propounded 
the rules relative to the deities proper for bathing, the fit 
occasions, and the persons who are competent to perform the 
rites : — '* He should cause him to drink the water of that 
deity to whom ho may be particularly devoted, and in case 
the individual worships all the deities equally, he must drink 
the water in which Surya or the sun has been bathed. 
Thieves and persons who live by the profession of arms should 
be made to drink the water in which JDoorga has been bathed, 
hut in no case should a Brahmin be made to drink [the water] 
in which B'hascara or the sun has been bathed. The spear 
of Boorga and the disc [Mandala) of Adilya or the sun must 
be washed ; so the weapons of the other deities.”*— -This is 
the rule with respect to the deities. 

•5. “ The sacred libation must always bo given in a case 
of confidence, and in cases of suspicion in general, and also 
for the purpose of reconciliation in order to produce mental 
satisfaction. The sacred libation is ordained to be used in 
the morning, by a person fasting, having bathed, clothed in 
moist garments, by a religious person, and one not addicted 
to evil practices.”! “ religious person” signifies, one who 
believes in the existence of the Supreme Being. 

G, “ No wise man should administer the sacred libation 
to a drunkard, or a fornicatoi*, to one addicted to evil 
practices, to a fraudulent person, and one professing atheism. 
He should avoid giving the sacred libation to a heinous 


^ Smviticliandricdy VivdJaiandava, Veeramilrodaya and Divyatahva, 
t Citod by hallambhatta^ 
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offender^ to one irreligionsj ungrateful, to one impotent, 
low-born, or atheistieal, to one of whom the eustomary sacra- 
ments bavc been omitted, and who has not received inves- 
titure with the sacred thread, and to slaves,”* 

7. “ ^ lidnovA offender," [one who has committed] a Explanation of 
crime of the first degree; '' irreligious destitute of the 

religion of his class or order, and a heretic ; “ low^horn" 
born in the reverse order of the tribes ; slaves" includes 
fishermen or the like. — This is the rule relative to persons 
incompetent, 

8. And it must be understood by the text of Hdreda, Duty of tho 
that [the chief judge], having made a circle with cow-dung, 

and placed the person who is about to undergo the ordeal, 
facing the east, within that circle, should administer to him 
the sacred libation. His text is to the follosving effect 

Having brought the accused, he should )plaee him inside 
the circle, and administer to him three handfuls of water, 
facing the east.”t 

I 

9. But [should it be objected], that admitting the esta- 
blishment of guilt and innocence at the comj)letion of the 
other ordeals, beginning witli the balance and ending with 
the poison, such efiect cannot result from the ordeal by sa- 
cred libation ; it is replied 

CXIII, “ He is doubtless innocent to whom no> 
terrible calamity, proceeding from the act of God or 
the king, happens within fourteen days.”J 

9a. Ho to whom, prior to the expiration of fourteen days, Tlio innocence 
no calamity or terrible distress proceeding from the king or proved, if no cala- 


* Ndreda^ cited in the Vimjalaiwa, 
t Ndreday cited in the Vimdatandava and Dicyalatwa, 
+ ydjnyawalcyaf citctl in the Vieddatmdavou 
C C 2 
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mity befall Inm 
withia fourteen 
days. 


Calamity hap- 
peninsf after that 
period is no evi- 
dence of guilt. 


In trifling cases 
the period allow- 
ed is less, 


And varies as 
the charge is more 
or less trifling. 


the act of God, that is, having superhuman origin, happens 
or befalls, and he to whom only a slight distress occurs, 
should he considered as innocent j for cases of slight distress 
are incident to all mortals. 

10. Guilt is not imputable if the calamity occur after the 
prescribed period, as l^arcAa, says : — “ One to whom any 
great deterioration happens at the end of two weeks, the 
wise should not consider as convicted ; owing to the expira- 
tion of the prescribed period.'^* 

11. The text applies to weigh- 

ty charges, as has been specifically declared in the text 

“ These must bo administered in eases of weighty eharges.”t 
Other periods are propounded by Pitamaha in trifling cases : 

“ In a trifling case, the sacred libation is to be administer- 
ed.” The periods are these : — “ Of whomsoever any deteri- 
oration appears, during either three or seven nights, or 
twelve days or two weeks, he must be held to be a criini- 
nal.”t 

12. The subject matter which docs not constitute a heavy 
charge, may bo divided into three kinds, and the rule regard- 
ing the three periods, [namely, three nights, seven nights, 
and twelve days,] may be applied to each kind of case seve- 
rally ; — Thus (has been declared) the law of the ordeal by 
sacred libation. 


* Vimdaimxdilvay Veeramilrodaija and Divyaiatioa, 
+ Div^atahoa, 

t Smritlchxndricd, VivddaiandavadtJid Veeramitrodat/a }h\xi 
cited in the Div^atatwa, 
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Section VII. 

Of the Ordeal hj Grains of Rice. 
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1. Jogeswara bas propounded the five great ordeals, from 
the balance to tbe sacred libation inclusive, as indicated ; but 
other ordeals in trifling charges have been declared in other 
Smritis ; Pitamaha bas declared : — I will propound the 
mode of using tbe ordeal by busked rice as ordained. In 
the case of theft the [ordeal ofj busked rice is to be admi- 
nistered, and not in other cases ; this is certain. 2. He 
should cause white rice to be used, and of tbe Shake* 
description, but not of any other kind. A purified person 
having mixed the same with water, in which [an image 
of the sun] bas been bathed, in an earthen vessel exposed 
to the rays of the sun, should leave it, on the same spot 
all the night. He [the chief judge] must cause the person, 
standing with his face to the east, having fasted and bathed, 
and taken the written charge on his head, to chew the 
riee and to spit it out on a leaf. The leaf must be of the 
lig-trcc,t and not of any other ; but if none be procurabJe, 
of the Bhoorjnpatra.X 3. If tbe chewed riee bo tinged 
u ith blood, and the jaws and palate [of the accused] become 
dry, and his bod y tremble, consider him guilty.^^ || Let the 
chief judge, having caused the person who has taken the 
written charge on his head, to chew the riee and to spit it 
out. Having caused to chew \phuMshgUwa'\ is the active 
participle formed by the causal affix nichi. In this instance. 


* Rice in general, but especially in two classes, one like white rice 

^'rowing m deep water, and tlie otlier a red sort requiring only a moist soil. — 
Wilson’s Diet. 

t j^ippala, Ficm reVgiosa, 

< The Bhoj or Bhojpxdfj a tree growing in the snowy mountains, and called 
travellers a kind of birch.— Wilson’s Diet. 

I! Vicddakindtxf'Qj aiid BivyaUHm* 


Should bo ad-i 
ministered in cases 
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occasion. 


Proof of guilt. 
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All the cere- 
monies prescribed 
for other ordeals 
to be observed in 
this. 


Form to be ob- 
served in this or- 
deal. 


Proof of inno- 
cence. 


Explanation. 


Another mode 
of performing this 
ordeal, 


the invocation of Lhama and the ceremonies are to he ob. 
served, in the manner already prescribed; such being the 
general rule applicable to all ordeals. 


Section VIII. 

Of the Ordeal by Hot Metal. 

1. The ordeal by hot metal has been propounded by 
PUaviaha. “A round cup of either gold, silver, copper, 
or earth, is to be made, sixteen fingers [in circumference] 
and four in depth.'^* The term “round cup” [mandala) 
here means a circular pan. “ It is to he filled up with 
twenty palas of clarified butter and oil; and one viasha 
of gold is to be thrown in when it is heated sufficiently ; 
and he [the accused] should take out the gold by the 
thumb and forefinger joined. He whose hand trembles 
not, and docs not become blistered, and whose fingers sus- 
tain no detriment, becomes absolved by means of his vir- 
tvie.”t 


3. In the text, the term “ should take out” means, should 
lift out of the vessel only, and it is not necessary to he thrown 
over the side. 

3. Another mode is “ Having put clarified butter, made 
of cow^s milk, into a vessel formed cither of gold, silver, 
copper, iron, or earth, a purified persou should heat it in 
the fire. A piece of metal, either gold, silver, copper, or 
iron, properly cleaned and washed once with it, is to be 
thrown in it [the clarified butter] , boiling with effervescence, 
and not admitting the touch of the nail. It [the clarified 


* The text is read otherwise by the authors of the SmrUickandried, Vkdda* 
landavoL, Veeraviitrodaya, aud Vivyalalwa, 

t Ibid. 
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sect. IX. OF THE ORDEAL BY DIIARMA & ADH ARMA. 

butter] should be examined by throwing into it the leaf 
of the Arca*^ tree, being purified as for sacrifiee, and having a 
hissing sound j afterwards he should once eonseeratc it with 
this Mantra or formula : — ‘ Thou, 0 clarified butter, art most 
pure for sacrificial observances. Thou, 0 fire, certainly burn- 
est sinners, and waxest cold in favour of the innocent.’ He 
should cause him [the accused], having come fasting, bathed, 
and with moist clothes, to take out the metal, which was left 
in the clarified butter. The examiners should inspect his 
fore-finger ; and if there bo no blisters on it, he is innocent, 
but if otherwise, guilty.”t 

4. Hero also the rule regarding the invocation of D/iarma, 
and the like ceremonies, must bo attended to. The above 
incantation to the clarified butter is to be used by the chief 
judge. 

5, ‘‘ Thou, 0 purifying fire, dwcllest in the interior of all 
creatures.” t This formula is to be used by the person about 
to undergo the ordeal. 

0. From the text '^should inspect the fore-finger” ’it 
follows, that it is that finger by which the metal should be 
taken out. — Thus has been succinctly propounded the ordeal 
by hot metal. 


Section IX. 

Of the Ordeal hj Dkarma and Adharma. 

1. By Pitamaha has been declared the rule regarding the 
ordeal named Dharma and Adharma :|| — “ I will now clearly 
propound the trial by Dharma and Adharma, [which is in- 


* Area is commonly called Acanda : Calotropis gigantca, 
t Smritichmdriciii VccramUrodaya, ami Jjivgatatwa. 
t Vide Supra. 

II These terms may be translated the genius of justice and of injustice, 
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cases. 
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chap. X, 


tended for] murderers, civil suitors, and persons subject to 
tlie performance of penance.'^* * * § 


2. Murderers,'* in cases involving life ; “ civii snUors,’* 
in cases involving property ; “ persons subject to the perfor. 
mance of penance," in cases involving moral sin. 

3. An image of Dharma is to be made with silver, and 
anotlicr of Adharma with lead or iron.^’t The meaning is, 
that this image may be made either of lead or iron. 

‘1. He declares another mode : — “ Or he may draw white 
and black figures of Dharma and Adharma, either on a leaf 
of the Bhoj tree, or on canvas, cloth, &c. He should sprinkle 
the pauchagarya\ on them, and should make offerings of 
perfumes and garlands. Dharma will hold a white flower in 
his liand, and Adharma a black one. Having made two 
pictures as above described, he should enclose them in two 
round balls. Two balls equal in size are to be made either 
with cow-dung or earth, and placed unobserved in a fresh 
earthen vessel. Having placed the vessel on a spot cleaned 
and rubbed with cow-dung,, and in the presence of the gods 
and Brahmins ; ho should invoke the gods and regents of the 
world in the maimer above prescribed.” || 


5. He should draw out tlie written charge after the in- 

O 

vocation of Dharma : then the accused should I’ccitc this 
formula'. — If I am free from guilt, may Dharma come into 
my hand ; if I am guilty, then by means of its virtue, may 
sin§ come into my hand.”^ 


* Sinritlchandrlrdf Vceramiirodayay and Dlvyatahoa, 

f PUamaJiay cited in the Smritichandricdj Vec7'amiirodaya and Divyataii’ ii' 
J This is used for purification, and made with sugar, clarified butter, houty, 
cow-dung, and cow urine. 

II PUamahaj cited in the SmnticJiandried, VeeramUrodaija, and Divyatafw^J- 

§ Sin here means the image of A dharma, 

*![ Pitamahat cited in the jS»inVidcinf?Wcd, rceramitroda^Of md 
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OF OTHER TESTS. 


m 


6. " The accused without delay shall then take out one Proof of guut 
of the images ; he is acquitted if he bring out the image of 
Mama : but condemned if he draw forth that of Adliarma/’-^ 

—Thus has been succinctly declared the trial by Mama and 
Adhama, 


Section X, 


Of oilier Tests. 


1. Moreover, other tests with reference to the importance 
and lightness of the subject matter, as well as to the distinc- 
tion of the tribes, have been declared by Menu and others. 
Those are “ The oath should bo taken, by truth in the case 
of one Nisha : by touching the feet [of a superior] in that of 
two NiskaSy and by [the forfeiture of the fruit of] virtuous 
acts in the case of three, and by the sacred libation in cases 
exceeding that amount/^t '' the judge cause a priest to 
swear by his vei’acity ; a soldier, by his horse or elephant, 
and his weapons j a merchant by his kino, grain, and gold ; a 
mechanic or servile man, bff imprecating on his own head, if ^e 
speak falsely, all possible crimcs.”J 


Knumei’ftt'on of 
other tests for tilts 
ascoitaimnent of 
guilt or iuuocenco. 


2. The mode of ascertaining innocence is propounded by Mode of as<-er. 

Menu : — “ One who meets with no speedy misfortune, must "‘aociuw. 

bo held veracious in his testimony on oath.”|l The calamity 
is thus described. “ Of whom no dreadful calamity befalls 
from God or the king.'’§ 


3. The extent of the period [allowed for the appearance 
of the calamity], varies from the first night of the third, from 


Time to be ol-t 
lowed. 


* Pitamahoy cited in the Smritichand7ncdj Veeramitrodaya, and Livyatatwa* * * § 
f Vivddatandava. 

X Mem, 8; § 113, cited in the Vivddaiandavat Veeramitrodaya^ Divyataltv<i% 

II Vivddcdandava, VeeramUi^odayaj McnUj 8, § 115, 

§ Vide Supra, 
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CHAP. X, 


tlic tTiird niglit to tlie fifth, and so forth, and should he fixed 
with reference to the serious or trifling nature of the charge. 


4. The result, whether successful or otherwise, of these 
ordeals, being determined, a distinction as to the punishment 
is shown by Caiydyana : — He should cause to be paid [by 
the losing] to the successful party half of an hundred, and the 
condemned is subject to a penalty 


5. The penalty is thus propounded The penalty lu 
the ordeal by poison, water, fire, balance, sacred libation, rice, 
hot metal, should be awarded consecutively ; thus one thou- 
sand, six hundred, five hundred, four, three, two, and one 
hundred, and in inferior ordeals he should attach an inferior 

[penalty. 


G. This peculiar penalty for cases of ordeal is to be super- 
added to the penalty before denounced by the text, In the 
case of a denial, when the claimant proves his allegation, the 
defendant being cast, is to pay the amount, and an equal fine 
to the king.'’^) J 


* Yix'iifdatandava, 

t Caixjdyanaf cited in the Vivddatandava, 
+ Vide Supra, Chap. ii. Sect. 3 ; § 1, 
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C H A P T E R I. 


Section I. 

Dcfiniiion of Inheritance ; and of Partition,— Disquisi- 
tion on Propcrtiq. 

1. Evidence, humau ami divine, has been tlius explained 
with [its various] distinctions; the partition of heritage is 
now propounded by the image of holiness. 


ANNOTATIONS. 

1. Eindtmc, hi man and divine.} Intending to expound with’great earo 
le c apter on inheritance, the author shows by this verse the connexion of 
e hrat and second volumes of the book.—Subvd’hiiii. 


/y— Mmss.} YdjnyawaUya, bearing the title of contemplative 

the image of holiness noyamarW.;— 


I. Subject 
posed. 
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MITACSHARXr chap, i. 

2. Here the term heritage ^ddjaJ signifies that wealth, 
which becomes the property of another, solely by reason o f 
relation to the owner. 

3, It is of two sorts : unobstructed {a^ratlhand'ha^ or 
liable to obstruction [sapraiihand’ha.) The wealth of the 
father or of the paternal grandfather, becomes the property 
of his sons or of his grandsons, in right of their being his sons 
or grandsons : and that is an inheritance not liable to ob- 
struction. But property devolves on parents (or uncles,) bro- 
thers and the rest, upon the demise of the owner, if there be 
no male issue : and thus the actual existence of a son and the 
survival of the owner are impediments to the succession ; and, 
on their ceasing, the property devolves [on the successor] in 
right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of 
their sons and other [descendants,] 


ANNOTATIONS. 

2. Solely ly reason of i^elafion,] '^Solely” excIuJea any other cause, such 
as purchase or the like. ^^Edalion,” of the relative condition of parent and 
ofTspring and so forth, must be understood of that other person, a son or kins- 
man, with reference to the owner of the SdlamMatta, 

The meaning is this. Wealth, which becomes the i)roperty of another, (os 
a son or other person bearings rdation,) in right of the relation of offspring 
and parent or the like, which ho bears to his father or other relative who is 
owner of that wealth, is signified t)y the term heritage.— /Siw&tJti’Ain/. 

8. Jn ngU of their hemg Ms sons or granclsQns.\ A son and a grandson 
have property in the wealth of a father and of a paternal grandfather, without 
Bupposition of any other cause but themselves. Theirs consequently is in- 
heritance not subject to obstruction . — SMdUdnU 
Projgtvty dcvolm on > parents YimesmraMaUa reads ^'parents, 
brothers and the rest’* (pUrl’lhrdtrddindm) and expounds it 'both 
parents, w well as brothers and so forth/ Bdlam-lhaiia writes and 
interpreW 'an uncle and a brother or the like,’ (^itrivya-hkrdtrddindiin ;) 1 nt 
notices the other reading. Both arc counjena^jeed by different copies of 
^lext* * 
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4. Partition (nhlidga) is the adjustment of divers rights 4. Partition do- 
regarding the whole, by distributing them on particular por- 
tions of the aggregate. 

5. Entertaining the same opinion, Ndreda says, '' Where n. NtmAa. des- 
a division of the paternal estate is instituted by sons, that actioLl^'* 
becomes a topic of litigation called by the wise partition of 
heritage/’* " Paternal’' hero implies any relation, which is a 

cause of property. " By sons” indicates propinquity in general. 


ANNOTATIONS. 

The ittane holds good in respect of their sons <tc.] Here tho sons or other 
desceodanta of tlie aon and grandson are intended. T he mean lnjLisJluajJL 
relative s of the owner be forthcoming, the succeasion of one, whoso r elation to 
tho owner was immediate, is inheritance not liable to obstruction : but 
succe ssion of~oner who se relation to the owner was mediate or remote, i ain« 
heritance subject to obstruction, if immediate relatives exist.— Siibod'hi^ 

in respect of their sons ie.] Meaning sons and other descendants of sons 
and grandsons, as well as of uncles and the rest. If relatives of the owner be 
forthcoming, the succession of one, whose relation was immediate, comes under 
the first sort ; or mediate, under the second.— Bdlam-hhalla. 

4. Partition is the actjmtmtnt of divers rights.'\ Tire adjusttnent, or special 
allotment severally, of two or more rights, vested in sons ot others, relative to 
tho whole undivided estate, by referring or applying those rights to parcels or 
particular portions of tho aggregate, is what the word ‘ partition’ siguifios.— 
Subud'hini and Bdlam-hhatta. 

5, “ When a division of the paternal estoief <tc.] Considerable variations 
occur in this text as cited by dilfcrent authors. It is here read pailrasya ; 
and B&lan-lhatta states the etymology of paih-ff signifying < of or belonging 
to a father.’ He censures the reading in the Calpataru, piiryasya, as un- 
grammatical It is read in the Madaaa-raUta pitrddeh ‘of a father 4c.' 
Other variations occur upon other terms of the text t which is here read 
tamyaih for putraih -CalpyaU for pracalpyaU j amd vyarahara,padam for (od- 
vivddapadam. The last is noticed by the commentator Bdlam-hhaita. A 
disagreement also occurs respecting the pronoun yaira, for which some sub- 
stitute yas lu, and others yat <it.— See Jiindlo.vdh<uia, C. 1. § 2. 

Paternal here implies die ] Tlie meaning, here expressed, is that the word 


* Ndreia, 13. 1. 
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pre* exist ? and is It 
inferred from spiri- 
tual or temporal 
proof? 


MITXcSFIARX. chap. I. 

6. The points to be explained under this [head of inhe- 
ritance,*] are, at what time, how, and by whom, a partition 
is to be made, of what. The time, the manner, and the per- 
sons, when, in which, and by whom, it may be made, will bo 
explained in the course of interpreting stanzas on those sub- 
jects respectively. "What that is, of which a partition takes 
place, is hero considered. 

7. Does property arise from partition? or does partition 
of pre-existent property take place ? Under this [head of 
discussion, t] proprietary right is itself necessarily explained : 
[and the question is] Whether property bo deduced from the 
sacred institutes alone, or from other [and temporal] proof. 


ANNOTATIONS. 

“ paternal," as it stands in Ndveda's text, intends what has been termed [by 
the author, in his definition of heritage,] ‘ relation to tho owner, a reason of 
property.’— (SMifid’Airti. 

It intends any relation to the owner, as before mentioned, which becomes a 
cause of property : and it consequently includes the paternal grandfather ami 
other [predecessors.] The author accordingly observes, ‘ that " by sons” in- 
dicates propinquity in general;' meaning any immediate relative.— jBttfam- 
bhatla. 

7. Dots property arise from partition.'] Here the enquiry is twofold : for 
the substance, which is to be divided, is the subject of disquisition ; and tho 
doubt is, whether partition be of property, or of what is not property. Tor 
the sake of this, another question is considered : Is partition the cause of pro- 
perty, or not 1 If it be not the cause of property, but birth alone be so ; then, 
since property is by birth, it follows that partition is of properly. This is one 
disquisition, which the author proposes by the question “ does propfl#y arise 
from partition &c.” Another inquiry relates to the subject of property. The 
author introduces it, saying “ proprietary right is explained.” Here the right 
of property is the subject of discussion : and the doubt is whether it result 
from the holy institutes only, or be demonstrable by order and temiwral proof. 
That question the author proposes,— Sabfid’Aini. 

The substance, which is to be divided, is the subject of the first disquisition. 
Here the question is, whether partition of what is not property, be the cause 


* Bdlm lhalta, 


t Bdlam ihatta, 



gjccT. r. DEFINITION OF INHERITANCE, &c. .ili 

8. [It is alleged, that] the inferring of property from the 8 Property sup- 
paeved code alone is right, on account of the text of Gautama ; 

“ An owner is by inheritance, purchase, partition, seizure,* 
or fmding.f Acceptance is for a Brahnana an additional 
mode ; conquest for a Cshatwja ; gain for a Vamja or Siidra."% 

For, if property wore dcduciblo from other proof, this text 
would not be pertinent. So the precept, (“ A Brahmana, 
who seeks to obtain any thing, even by sacrificing or by in- 
structing, from the hand of a man, who had taken what was 
not gifeii to him, is considered precisely as a thief /■’||) which 
directs the punishment of such as obtain valuables, by ofiiciat- 


ANNOTATIONS. 

«»i‘ proprietary right : and thug right, arising from partition, would not bo an- 
tfjcedent to it, since partition, which becomes the cause of that right, had not 
yet taken place. Or is partition not the reason of property, but birth alorio ? 
and thus, since proprietary right thence arose, partition would be of property. 
Tliis is one disquisition, which the author proposes : Docs property arise I'te/' 
He introduces a second question, which ser\cs tow^ards the solution of the iirsfc, 
^Bdlam~hliaila. 

S. It is alleged tJiat the wferrwg of property from the sacred code alone is 
The author here states the opponont’s argument.— iSaiod’A/yi/*. 

Oil account of the text of Gautama.'] Jf property were dcduciblo from other, 
that is from temporal, proof, this passage of GaiUama^s institutes would not bo 
liortinent, since it would be useless if it w'ero a mere repetition of what waa 
otherwise known.— 

For it would hdong *tcJ] The tiling would belong to the taker ; since that 
relation would be alone the subject of perception. — Balam-hhatta, ' 
Therefor^ ^ropevtg is a rcBult of hoh imtUutes excludvehj.] If property 
be worldly, it would follow, that, when the goods of one man have been seized 
by another, should the person, who has been despoiled, affirm concerning them, 
projicrty has been taken away by this man,” a doubt would not, upon 
bcariiig that, arise in the minds of the judges, whether it be tlie property of 
Olio, or of the other. As no doubt exists regarding the species, whether gold 
eomething else, when gold, silver, or any other worldly object, is inspected ; 


* Apprehensio, vcl occupatio. 

+ ihutamaf 10, 39, — 42, Vide infra. § 13, 
K hi 


f Tnventio, 

II 3h'm, 8. 3-10. 
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CHAP, I, 


0. Hut it id tern-* 
poral. 


Ill" at religious rites, or by other similar means, from a 
wrong-doer who has taken what was not given to him, would 
bo irrelevant if property were temporal. Moreover, were 
property a worldly matter, one could not say “ My properly 
has been wrongfully taken by him for it would belong to 
the taker. Or, [if it be objected that] the property of an- 
other was seized by this man, and it therefore does not bo- 
come the propert}’’ of the usurper ; [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, 
any more than in regard to the species, whether gold, silver, 
or the like. Therefore property is a result of holy institutes 
exclusively. 

0. To this the answer is, property is temporal only, for 
it effects transactions relative to worldly purposes, just as 
rice or similar substances do : but the consecrated fire and 


ANNOTATIONS. 

so none wouW exist in regard to property, for [according to the supposition] it 
is a worldly matter. But doubt does arise. Therefore it cannot be affirmed, 
that the usurper has no property. Or [the mcanin" may be this] the opponent, 
who oonteuds that it is not the property of the captor, because that, which has 
been seized by him, is another's property, must be ashed, Is there or is there 
not, proof, that property is not vested in the captor ? [The opponent] im- 
peaches the first part of the alternative : “ then no doubt could exist &c.” 
The notion is this ; As no doubt arises concerning the species, when there is 
demonstration that it is gold or silver ; so likewise, in the proposed case, no 
doubt could arise. Nor is the second part of the alternative admissible : for, if 
no evidence arise, it could not be affirmed, that the captor has not propei ty. 
Omitting, however, this part of the reasoning, the author closes the adveraarj a 
argument, concluding that property is deduced solely from the sacred code. 
StcM'hiiii and Bdlam-hhaiia, 

9. Froj^ert^ is temporal onhj.] The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects 
transactions relative to worldly purposes. Whatever does effect temporal 
ends, is temporal : as rice and other similar substances. Such too is propeit}* 
Therefore, it is temporal But whatever is not worldly, promotes not secular 
purposes : as a consecrated fire and other spiritual matters.— 

24546 
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the like, deducible from the sacred institutes, do not give 
effect to actions relative to secular purposes. [It is asked] 
does not a consecrated fire effect the boiling of food , and so, 
of the rest ? [The answer is] No ; for it is not as such, that 
the consecrated flame operates the boiling of food ; but as a 
fire perceptible to the senses ; and so, in other cases. But, 
here, it is not through its visil)lo form, either gold or the like, 
that the purchase of a thing is effected, but through property 
only. That, which is not a person’s property in a thing, 
does not give effect to his transfer of it by sale or the like. 

Besides, the use of property is seen also among inhabitants of 
barbarous countries, who are unacquainted with the practice 
directed in the sacred code : for purchase, sale, and similar 
transactions arc remarked among them. 

10. Moreover, such as are conversant with the science of 'toe- 

. , 1 j 1 n ' • • ^*'^**® coufirmctl 

reasomugj deem regulated means oi acquisition a matter of by the Mimumi. 


ANNOTATIONS. 

Fov it is not as such that the consecrated flame it-fb] A hallowed fire 
lias two characters : the spiritual one of consecration ; and the worldly one of 
combustion. It effects tho boiling of food in its worldly capacity as lire ; 
not in its spiritual one as consecrated. For, if it did so in its hast men- 
tioned capacity, a secular fire, wanting the spiritual character of consecra- 
tion, would not effect the boiling of food. Therefore the objection docs not 
hold. Then, in the proposed case, gold or other valuable would effect tho 
secular purpose of sale and purchase, in its character of gold or tho like, not 
in that of property. Tho author replies to that objection: '‘It is not 
through its visible form &c.” Besides, the use of property is observable among 
barbarians, to whom the practice enjoined by the sacred institutes is unknown : 
and, since that cannot be otherwise accounted for, there is evidence of pro* 
perty being secular, 

10. The lips^i siitra.] The sMray or aphorism, here quoted, is on the 
desire of acquisition (Upsii^) and is the second topic in the 

first section (^Ma) of the fourth book (adliifihja) of aphorisms by Jaimini, 
entitled MXmdnscl.'-^Sijik6d1ihii and BolamAjTialhu 
h\ the third claim of the lipsd sdtra.] In tho fii'st clause ( vaniaca), the 
distinction between religious and personal purpo&cs is tAaminod. In tho 
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CHAP. I, 


Statement of 
the o])ponent’{5 
opiuiou. 


popular recognition. In the third clause of the Lipsd, sitra,^ 
the venerable author has stated the adverse opinion, after 
[obviating] an objection to it, that, ‘ if restrictions, relative 
‘ to the acquisition of goods, regard the religions ceremony, 
‘ there could be no property, since proprietary right is not 
' temporal j’ [by showing, that] ‘ the clGcaey of acceptanco 


ANNOTATIOXS'. 

Fecoml, the Inquiry is whether the milking of kine and similar preparatives be 
relative to the person or to the act of religion. In the third, the question 
examined is whether restrictions, noticed in primeval revelation, as to the 
moans of acquisition, (such as these, ' let a Bmlmana acquire wealth by 
acceptance or tlio like, a Csliairiya by victory and so forth, and a Vaisycb 
by agriculture &c.’) must be taken as relative to the person or to the religious 
ceremony [performed by him,]— and BdJam-hJiatta. 

The position of the adversary is, that, injunctions regarding the means of 
acquisition concern the religious ceremony, through the medium of the gooJs 
used by the agent ; for, unless that be admitted, the ]ireccpt would be 
nugatory, because there would bo no one wdiom it affected. — Sithod'hlnL 
The 111 caning is this : As in the case of an acquisition of goods under a 
precept relative to sacrifice, such as this “ purchase the moon plant, the 
injunction regarding the acquisition of goods concerns the religious ceremony ; 
so does the injunction respecting acceptance and other means of acquisition.— 
Jjdlam-hJuif/a, * 

The author states an objection to this position of the adversary. The 
objection is this : the question, considered in the third clause of the Lipsd- 
ittlrdf is whether injunctions regarding acquisition of goods concern the 
religious ceremony or the person. The opponent s position hs, that they con- 
cern the ceremony. That is not congruous, h'or, if the injunctions, regarding 
acquisition of goods, concern the religious ceremony, no property would mnv ; 
since property, being spiritual, would have no w^orldly cause to produce it ; and 
no other means arc shown in scripture ; and the injunctions regarding 
acquisition, being relative to the ceremony, are not relative to any thing 
else : thus, for want of property, the religious rites would not be complete 
with that which was not property ; and consequently the position, that in^ 
junctions, regarding acquisition of goods, concern the act of religion, la 
incongruous.— A 


* MimdnsiU 4. 1. 2, 


t Ascicpias acida. 



sect. 1. DETOITION OF INHElllTAKCE, &c. 

* and otlier inodes of acquisition in constituting proprietary 
‘ right, is matter of popular recognition.’ Does it not follow, 

* if the mode of acquiring the goods concern the religious 

' ceremony, there is no right of property, and consequently 
‘ no celebration of a sacrifice ?’ [ Answer] ' It is a blunder 

' of any one who aflirms, that acquisition does not produce a 
‘ proprietary right ; since this is a contradiction in terms.’ 
Accordingly, the author, having again acknowledged property 
to be a popular notion, when he states the demonstrated 
doctrine, proceeds to explain the purpose of the disquisition 
in this manner, 'Therefore a breach of the restric- 


ANNOTATIOXS. 

lie revives the position by answering that objection ; and the notion is this : 
the injunctiouB, regarding acceptance and the like, accomplish property ; and 
they will become relative to the religious ceremony through the medium of 
goods adapted to the performance of the ceremony : as the husking of grain, 
which effects the rcrnovul of the chaff, concerns tho religious ceremony 
through the medium of clean rice which is adapted to tlie ceremony. But 
the wise consider property as a worldly matter [resulting from birth,] like the 
relation of a son to his father. Consequently tlieie is no failure in the com- 
pletion of religious rites [as supposed in the objection.] 

Admitting, that, because injunctions regarding acquisition concern the re- 
ligious ceremony, tho acquisition likewise must relate to the ceremony ; doog 
it not follow, since It relates not to any thing else, that theie is no such thing 
its property ? and would not a failure of the religious ceremony ensue ? 
[Wheiefore the adversary’s position is erroneous.] The author states the 
olqection and confutes it with derision. ^ Some one has blundered, affirming 
that acquisition does not produce property, for it is a contradiction in terms.* 
Such is tlie construction of the sentence j and the meaning is this : Acquisi- 
tion, which is an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother and son. Consequently, there 
can be no acquisition without a thing to be ac<purcd ; and it is a contradiction 
in terms to say * acquisition does not produce a proprietary right,’ as it is to 
affirm * my mother is a barren woman.’ — Suhod'hlui and Bulam hhaila. 

Tljc demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must be relative to tlie jierson, restriction, regarding the ac'» 
quiaitiou of them, must cuiicern tho person 
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Objection. 


Answer, 


The right doc- 
trine asaeitcd. 
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CHAP. 1, 


2ia 

Purpose of the 
diaquis.tioa ex* 
plaiued. 


DeductIuQ, 


‘ lion affects tlie person, not the religious ceremonyt’ and 
the meaning of this passage is thus expounded,* ‘ If restric- 
‘ tions, respecting the acquisition of chattels, regard the 
‘ religious ceremony, its celebration would be perfect, with 
‘ such property only, as was acquired consistently with those 
‘ rules ; and not so, if performed with wealth obtained by 
‘ infringing them ; and consequently, according to the 
' adverse opinion, the fault would not affect the man, if ho 
< deviated from the rule : but, according to the demonstrated 

* conclusion, since , the restriction, regarding acquisitions, 
‘ affects the person, the performance of the religious ceremony 
' is complete, even with property acquired by a breach of the 

* rule ; and it is an offence on the part of a man, because 
‘ he has violated an obligatory rule/ It is consequently 
acknowledged, that even what is gained by infringing res- 
trictions, is property : because, otherwise, there would be no 
completion of a religious ceremony. 


ANNOTATIONS. 

The purpose of the disquisition under this topic of inquiry it stated, It is 
interpreted by the venerable author (PrahJiiicara-ffura.) The implied sense 
is this. According to the adversary’s position, there is no offouce affecting the 
person, in violating the injunction. But the religious ceremony is not duly 
accomplished with goods acquired by a breach of the injunction. It is the 
religious ceremony, therefore, which is affected. But, according to the demons 
strated doctrine, since the restrictions concern the person, the offence is liis if 
he infringe the rule ; and tho religious ceremony is not affected. — Siih6iChlni 
The author, by way of closing the argument, states the result as a[)plical>Ie 
to the subject proposed. It is acknowledged by the maintainer of tho right 
doctrine, that even what is gained by infringing the rule, much more what is 
acquired by other means, is property , — Hdlam Ihafta, 

Otherwise, that is, if a right of property in wealth acquired even by infring* 
ing the rule, bo not admitted ; then, since no property is temporal because the 
restrictions concern the religious ceremony [and that, which is thus acquiretl, 
does so likewise,] therefore tho means of living would be unattainable, since no 


* By the commentator on tho Mimdn^d ; IhHibhdcam surnamed 
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DEFINITION OP INHEEITANCE, &c. 

11. It sliould not be alleged, that even what is ob- 
tained by robbery and other nefarious means, would be pro- 
perty. For proprietary right in such instances is not recognis- 
ed by the world ; and it disagrees with received practice. 

12 . Thus, since property, obtained by acceptance or any 

other [sufficient] means, is established to be temporal ; the 
acceptance of alms, as well as other [prescribed] modes for a 
BraJmam, conquest and similar means for a Cshatwja, 
husbandry and the like for a Yaisya^ and service and the rest 
for a are propounded as restrictions intended for spiri- 

tual purposes 3 and inheritance and other modes are stated as 
means common to all. “ An owner is by inheritance, purchase, 
partition, seizure or finding.”* 

13. Unobstructed heritage is here denominated '' in- 
heritance.” “ Purchase” is well known. Partition” intends 
heritage subject to obstruction. “ Occupation” or seizure is 



temporal property could exist ; and consequently there could be no religious 
ccrcnfionyi for there would bo nobody to porforiix it* — SuLqU him iiud Ixxlaim 
llxalia, 

11. It should not he alleged,ihaheve'ii what is obtained hy roUery.'] If 
IH'opcrty be acknowledged in that which isacqiired by infringing the restriction, 
might it not be supposed, that even what is obtained by robbery and other 
nefarious means, becomes property ? The author obviates that objection. It 
does not become so. He removes the incoiise<[uence of the reason, lor the 
crnploynicnt of it as such in sale and other transactions is not familiarly seen in 
pr.a(jtico, — JBtl lam-hh at ta, 

12. Thus since property oUaitied ht/ acceptance ^*c.] Property being thus 
proved to be temporal, the author successively refutes the several arguments 
before cited in support of tho notion, that it is not iermpornl^ BdlamMaita. 

Common to alL] Including oven the mixed classes. Bdlam-hhatta. 

13. If these reasons exist, the pecson is oum€^\] If such reasons are known 
[to exist,] the owner is known, — SuhodlUiti and Balam’hhaita, 


11. An objec- 
tion, obviated. 


12. Certain 
means of acffuisi* 
tiou arc restricted 
to p a r t i c u 1 a r 
tribes, for spiritual 
reasons. 


Other means 
are common to 
all. 


13 . Gauiama\9 
enumeration of 
the modes of ac- 
quisition expound* 
ed. 


• Qwima, W. 39. already cited in § 8. 
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CHAP. I. 


the appropriation of water, grass, wood and tlie lite not 
previously appertaining to any other [person as owner*], 
" rinding” is the diseoveiy of a hidden treasure or the like. 
‘ If these reasons exist, the person is owner.' If they take 
place, he becomes proprietor. ‘ For a Brahmam, that, which 
is obtained by acceptance or the like, is additional not 
common [to all the tribes], “ Additional” is understood in 
the subsetpuent sentence : ' for a Cshairiya, what is obtained 
‘ by victory, or by amercement or the like, is peculiar,' In 
the next sentence, " additional” is again understood : ‘ what 
*is gained or earned by agriculture, keeping of cattle, 
‘ [traffic,] and so forth, is for a Yaisya peculiar ; and so is, for 
' a Siidra, that which is earned in the form of wages, by 
‘ obedience to the regenerate and by similar means.' Thus 
likewise, among the various causes of property which are 
familiar to mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or inverse order of the 
tribes, (as the driving of horses, which is the profession of 
the StUas,‘\ and so forth.) is indicated by the word earned" 
fnirvishta) : for all such aetjuisitions assume the form of 
wages or hire ; and the noun {nirvesa) is exhibited in the 
irimndiX as signifying wages. 

14. Another ob- 14. As for the prcccpt respecting the succession of the 
jeetioa obviated. 


ANNOTATIOXS. 

Both commentariea read jn^dthlm jni/dyaid sv'dmi^ 'Such reasons existiii!?, 
au owner exists.' But copies of the text exhlhit jdUshu jdyaie sivdmi, * 
reasons being known, the owner is known.* 

AddilionaLj The meaning of the term is ' excQ\hnt.*^BdIam-M(ttta. 

14. As for tlie precc‘pt respecting Uie succession.} The author obviates an 


* JBdUm-hhatla. 

t According to a text of Usanas, from which these words are taken, 
t The dictionary of Amera Singha in three books (Cundas.) The passage 
here cited 'occurs in the 3(1 book of the AjMra Cosha. Ch, 4. v, 
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widow and the daughters &c.* the declaration [of the order 
of succession,] even in that text is intended to prevent mis- 
take, (although the right of property Ic a matter familiar to 
tke world,) where many persons might [hut for that deelaiu- 
tion] be supposed entitled to share the lieritago by reason of 
their affinity to the late owner. The whole is therefore un- 
exceptionable. 


15. As for the remarh, that, if property were temporal, 15. Tiio argn- 
it could not be said '‘my property has been taken away by ’r„st 

liim;”t that is not accurate, for a doubt rcspcetiiig t lie pro- 
prietary right docs arise through a doubt concerning the 
purchase, or other transaction, which is the cause of that right. 


10. The purpose of the preceding disquisition is this. A 
text cxpircsses “ tVhen Brahmaitas have acquired wealth by 


1 (i. ot 

tlio (liM^uiisiLigu 
LAltluiucd, 


A.XNOTATIOXS. 

that, if i)ro[iorty bo a worldly matter, the import of tho tovt horo 
cito'I 13 iucoiisisteiifc, as it provides by preccjit, that the wi<lo\v ami oerlaiii 
otlior persons shall inherit on the owner’s demise. — SulOdluni and BdlatH" 
bkalta. 

The dedaraikn of the order of succession.] Ikflam hhalla notices as a 
\auation in the reading, the woids here supplied ; n'amii’SmavdiUim ‘ ilLciara' 
tion of the order of succc.^sioii/ instead of snio ntiiinn * declaiatioii.’ 

15. As for ihc rchiarJc, that {f propaitf wire hm pond.] The sense is 
tliid : in such a case, the proposition * anotlior’s ])ropcrty has been taken l>y 
liint’ is simply appuliouded fioni the ahirniation ot the cuinplainant. Hut that 
is apprcliension, nut proof. Aecoidingly, if it be contradicted, a doubt ari.sci* 
respecting the cause of right. Thus, if the complainant declare, my goods 
have been taken by him,” and the dufondaut affirm the contrary, atlouht aiisoii 
in the minds of umpires, whetlior the thing wric unjustly sci/.td by that iinn, 
or wore fairly obtained by jnii chase oi other title : and so, from a doubt lospuct- 
ing a purehase or other cause of piopeity, arises a doubt concoiniug propcity 
nliu-L is the effect. — Sithod'ldiii, 

Id. The imriwse of ihe }irceedivg dh<jiuhiliQn Is this, | Admitting jiro- 
I'uty to be a woildly matter ; still [its natuiej seems to be an unfit [subject of 

^ Vide infja, C. 2. Sect. 1, J 1. t Vide S S. 
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CHA?. I, 


Property, liow- 
ever acquired, is 
partible among 
the heirs of the 
acquirer. 


17. The first 
question (§ 7 ) re- 
Burned. 

18. Properly 
supposed to arise 
from partition. 


a blamable act, they are cleared by the abandonment of it, 
with prayer and rigid austerity/’* Now, if property be 
deducible only from sacred ordinances, that, which has been 
obtained by accepting presents from an improper person, 
or by other means which are reprobated, would not be 
property, and consequently would not be partible among 
sons. But if it be a worldly matter, tbeu even wliat is 
obtained by such means, is property, and may bo divid- 
ed among heirs ; and Ihe atonement above-mentioned 
regards the acquirer only : but sons have the right by ialieri- 
tanco, and therefore no blame attaches to them, since 3[enn 
declares “There are seven virtuous means of acquiring pro- 
perty : viz. inheritance &c.^’t 

17. Next, it is doubted whether property arise from 
partition, or the division be of an existent right. 

18. Of these [positions], that of property arising from 
partition is right; since a man, to whom a son is born, is 
enjoined to maintain a holy fire ; for, if property were vested 

ANNOTATIONS. 

inquiry] under the head of inheritance, since it matters not whether property 
be temporal or spiritual. Apprehending this objection, the author proceeds to 
explain the purpose of the disquiaitiou.— 

18. Is enjoined to maintain a holy fireJ] h"or it is ordained by a passage 
of the FJda, that ‘‘ he, who Las a son born and who has black [not greyj 
hair, ehould consecrate a holy fire and the meaning of that passage is this ; 

* one who has issue (for the term son implies issue in general ;) and whose 
Miair is [yet] black, or who is in the prime of life j that is, who is capable ; 
'one, in short, who is qualified ; must ])erform the consecration and main- 
' tenance of a holy fire.’ Docs not this relate to the consecration of sacrificial 
fireS; not to the rise of property from partition ? Anticipating this objection, 
he adds *'if property were by birth &c.‘’ The meaning is this ; 'if property 

* The text is apparently referred to Menu by the commentator 
hlmita : but it is not found in Menu's institutes. A passage of similar ixupoit 
does, however, occur. Ch. 10. v. 111. 

t Memi^ 10, llo, 
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by birtli alone, the estate would bo common to the son as 
goon as Jborn ; and the father would not be competent to 
maintain a sacrificial fire and perform other religious duties 
which are accomplished by the use of wealth, 

19. Likewise the prohibition of a division of that, which lo. Tbo euppo- 
is obtained from the liberality of the father previous to 
separation, would not be pertinent : since no partition of it with a 

^ 1 • 1 • passage of 

can be supposed, for it has been given by consent of all oxemptiug from 
parties. But Ndreila does propound such a prohibition: ChfrWonaiLoiw, 
“ Excepting what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of pro- 
perty exempt from partition ; and any favour conferred by 
a father."* 


20. So the text concerning an affectionate gift, What 
has been given by an alToctionate husband to bis wife, she 
may consume as she pleases, when ho is dead, or may give it 
away, excepting immovable property would not be per- 


20. Ami with 
one which recoff- 
nises a husbaiifrd 
dunatioua to hia 
wifo, 


ANNOTATlOXa 


^ arose from birth alone, a son would, even at the instant of his birth, have 

* ownership ; and since the goods are thenceforward in common, the father 
‘ would not be competent to the consecration of sacrificial fires and other 
'icligiuus nets (as funeral repasts, rites on the birth of children, and other 

* indispensable 'ee.remonies,) which must be performed by the husband and 

* wife, and which can only be accomplished by expenditure of wealth.’— 
Modliiiii and Bdlani hliatta, 

20 . The text . . * . would not he perlUwit, if property were vested l/HIi.'] 
For, if property were vested at the instant of biith, no such gift could be 
made ; since he would be incompetent even with the consent of the child, and 
one cannot give away what is common to others. — StMd'hini and Bdiam- 
WaWa. 



# Narcda, 13 . 0 . 

* \ khm according to a subsequent quotation (§ 25.) But Ndreda cited by 
fiuXuiet vdhQMi (0, it Sect, 1< § ^3.) 

1’ i’ 2 
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MITACSriARA. 


CKAP. I, 


21. The excep- 
tion of imtnova- 
blcs does not im- 
]>]y j)roperty by 
birth. 

Passages, ex- 
coptiiiiT them, re- 
gaiil tlic aiices trill 


tinent, if property were vested by birth alone. Nor is it right 
to connect tho words “ excepting immovable property” with 
tlio terms “ what has been given^^ [in the text last cited ;] 
for that would be a forced construction by connexion of dis- 
joined terms, 

21 . As for tho text *■' The father is master of the gems; 
pearls and corals, and of all [other movable property :] but 
neither the father, nor the grandfather, is so of tho whole im- 
movable estate and this other passage “ lly favour of the 
father, clotlics and ornaments arc used, hut immovable pro- 
perty may not he consumed, even with the father’s indul- 
gence which passages forbid a gift of immovable property 
through favour : they both relate to immovables which have 
descended from the paternal grandhithcr. When the grand- 
father dies, his effects become tlie common propeitj’’ of tlic 
father and sons j hut it appears from this text alone, that the 


AXXOTATIOXS. 

I\'()r Is 1 1 rhjM lo c:>nnod if'c ] Is not tho text, so fixr from being in contni- 
dlction to tlic right by birth, actually foundeil on it ? for the coiistriictiou 
thin ‘\xJiat has bi-cii gixen, oxcopting immovable property, by an alfuj' 
tioiiato liiiblaml to liLs wife, she may cunsumo as she pleases, when he is 
(load Uiu^, a right of property liy liirtli being true in regard to im- 
movables, since the gift of them i.s forbidden ; and, by analogy, tho same bcii.<^ 
tiiio uf other goods, a gift of wealth oilier than immovables is permitted ly 
llio provisions of the law: iiliy then .should not this text be iiropounded ? 
Ap]»rchcndiug that objection, lie says Nor is it right to connect Tlio 

com:truetion stated would be rcipiiaite : but it i.s not a jumper one ; for tlio 
style wofild be involved, if tho construction connect disjoined terms.— 
Suh6d'‘Juili. 

21. As for the faxt The father is master of the gems Apprehending 

the objection, that, since a gift of irnmovable.s through partial affection is for- 
bidden by the i)lain construction of two other pa.ssages of law% birth anti not 
partition is the cause of property, he obviates it. — SuhOd'Mii, 

* yojmjawalcya^ cited by JUnula’^mhana 2. § 22.) 

t 'i’ho name of the author is not given with any quotation of this texti 

231 



,,cT. I. DEFINITION OF INHERITANCE, &c. m 

gems, pearls and other mo'vahles belong exclusively to tbo 
father, while the immovable estate remains eommon. 

11, Therefore property is not by birth, but 
the owner, or by partition. Accordingly [sin 
of the owner is a cause of property,*] there is no room for oww! 
supposing, that a stranger could not be prevented from 
taking the elfeets because the property was vacant after the 
death of the father before partition. So likewise, in the 
case of an only son, the estate becomes the property of the 
son by the father’s decease j and docs not rerpiirc partition. 

23. To this the answer is ; It has been shown, that 23 . That sup- 

property is a matter of popular recognition; and the right of Property 'is 

sons and the rest, by birth, is most familiar to the world, as 

' ... pi'essly iloclarej 

cannot be denied : but the term partition is generally under- '•y (iauUnut, 
stood to relate to elfeets belonging to several owners, and 
docs not relate to that which appertains to another, nor to 
goods vacant or unowned. For the text of Gautama ex- 
presses “ Let ownership of wealth bo taken by birth ; as the 
venerable teachers dircct.”t 

2 1. Moreover the text above cited " The father is master &(. The p.w- 
of the gems, pearls, &c.” (§ 21) is pertinent on the snppo.si- {§“ 2 L)'(ioe 3 
tion of a proprietary right vested by birth. Nor is it right hy birth, 

to affirm, that it relates to immovables which have descended 


by demise of Property 

supposed to be by 
C6 the dciIllSG partition, or by 


AXNOTATIOXS. 

-3, /jd otonmhlp of wealth ‘ By birth alone the heir may take 

tlicj thing which is clonomiiiiitcd owaership of wealth : as the venerable toivcbors 
bttld.’— 

T^ulam-hhatta notices a variation in the reading ; arVlia-zwumUwoi, in Iho 
ablative case, instead of arCha-mdmHwmit in Uio nomiiiativo. That reading 
is found in the Ddijalaiwa ; and Iho text is there explained iu an entirely 
different sense, — Bee J'tmfita-vdhanaf C. 1. § 19. 

^ and Bdhm l^haUct, f Not found in (Jatikmati in^titntes. 



MITACSHARA. 


CHAP. I. 




25. Another 
passage before 
cited (§ 20.) re- 
lates to the father’s 
acquisltionst 


2G. A preced- 
ing objection (§ 
IS.) refuted. 


27. Property 
is by birth: but 
the father has 


from the paternal grandfather : since the text expresses “ nei. 
ther the father, nor the grandfather.^' This maxim, that the 
grandfather’s own acquisition should not be given away 
while a son or grandson is living, indicates a proprietary 
interest by birth. As, according to the other opinion, the 
precious stones, pearls, clothes, ornaments and other effects, 
though inherited from the grandfather, belong to the father 
under the special provisions of the law ; so, according to our 
opinion, tho father has power, under the same text, to give 
away such effects, though acquired by his father. There is 
no difference. 

25. But the text of Vis/tnu (§ 20,) which mentions a gift 
of immovables bestowed through affection, must bo inter- 
preted as relating to property acquired by the hither himself 
and given with the consent of bis son and the rest : for, by 
the passages [above cited, as well as others not quoted,* viz.] 
“ The father is master of the gems, pearls, &c.” (§ 21,) tbe 
fitness of any other but immovables for an affectionate gift 
was certain. 

20. As for the alleged disqualification for religious duties 
which arc proscribed by the Veda, and which require for 
their accomplishment the use of wealth, (§ 18) sufficient 
power for such purposes is inferred from the cogency of the 
precept [which enjoins their performance.] 

27. Therefore it is a settled point, that property in the 
paternal or ancestral estate is by birth, [althoughtj the 

% . 

ANNOTATIONS. 

27. No gift Of sale should be made.”'] The close of the passage is rcivd 
otherwise by Saghunandana : “ The dissipating of the means of support is 
censured vrUti-l6p6 vigarlutah, instead of m ddnan cha 'sicragah. 


* Biitain-bhaltih 
256 


t Ddlam-ihatKf, 


255 


sect. I. DEFINITION OF INHERITANCE, &c. 

fiitber have independent power in the dis|osal of effects other 
than immovables, for indispensable acts of duty and for 
purposes prescribed by texts of law, as {(ifts through affec- 
tion, support of the family, relief from distress, and so forth : 
but he is subject to the control of his sons and the rest, in 
regard to the immovable estate, whether acquired by himself 
or inherited from his father or other predecessor; since it is 
ordained, “Though immovables or bipeds have been acquired 
by a man himself, a gift or sale of tliem should not be made 
without convening all the sons. They, who are born, and 
they who are yet unbegotten, and they who are still in the 
womb, require the moans of support, no gift or sale should, 
therefore, be made.^'* 

28. An exception to it follows: “Even a single indi- 
vidual may conclude a donation, mortgage, or sale, of 
immovable property, during a season of distress, for tbo sake 
of the family, and especially for pious purposes.’'! 

29. The meaning of that text is this : while the sons and 
grandsons arc minors, and iiicap.able of giving their consent 
to a gift and the like ; or while brothers are so and continue 
unseparated ; even one person, who is capable, may conclude 
a gift, hypothecation, or sale, of immovable property, it a 
calamity affecting the whole family require it, or the support 
of the family render it necessary, or indispensable duties, such 
as the obsequies of the father or the like, make it unavoid- 
able. 

30. The following passage “ Separated kinsmen, as those 
wbo are unseparated, are equal in respect of immovables ; for 
one has not power over the whole, to make a gift, sale or 
mortgage ;”J must be thus interpreted : ‘ among unseparated 


* Vydsa, aa cited in other compilations. 
tlVibspatUitcainthe to«car«&c, ; rrl)in’p«fi,.ascitcdiiithciir/««cflm 
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power over mov- 
ables ; and is con- 
trolled in resjiwjfc 
of immovables : as 
shown by passages 
of law. 


28. A further 
text aiithoi izes 
sale &c. by a 
siugle owner, 


29. EX[)lancV 
tioii of the text. 


30. Another 
passage expound- 
ed, ^ 

t j* 




856 


mitacsharX. 


chap. r. 


Consent of se- 
parated kinsmen 
tends to the faci- 
lity of the transac- 
tion ; 


31. Like the 
consent of towns- 
men &;c required 
by another text.^ 


32. Gift of gold 
and water ashimi- 
latcs the sale to a 
gift of laud, 


* kinsmen, tlie consent of all is indispensably requisite, because 

'no one is fully empowered to make an alienation, since the 

‘ estate is in common but, among' separated kindred, the 
consent of all tends to the facility of the transaction, by 
obviating any future doubt, whether they be separate or 
united : it is not rcqu'rcd, on account of any want of sufli. 
cient power, in the single owner ; and the transaction is con- 
sequciitly valid even without the consent of separated kius. 
men. 


31. In the text, which expresses, that ” Land passes bv 
six formalities ; by consent of townsmen, of kinsmen, of 
neighbours, and of heirs, and by gift of gold and of water 
consent of townsmen is required for the publicity of the trans- 
action, since it is provided, tliat “ Acceptance of a gift, 
especially of land, should be public :”t but the contract is not 
invalid without their consent. The approbation of neigh- 
hours serves to obviate any dispute concerning the boundary. 
'J'he use of the consent of klusmcn and of heirs has been ex- 
plained. 

33. By gift of gold and of water,] Since tlic sale of 
immovables is forbidden In regard to the immovalilc 
estate, sale is not allowed ; it may bo mortgaged by consent 
of parties interested and since donation is praised liotli 
he who ac^pts land, and he who gives it, are performers of a 
holy deed, and shall go to a region of bliss /^||) if a sale mnsi 
be made, it should be conducted, for the transfer of immov- 
alile property, in the form of a gift, delivering with it gold 
and water [to ratify the donation.] 


* The author of thi.s passage ia not named, 
t This passage also is anonymous, 
t The origin of this quotation likewise has not been found, 
j| Jiruhmc’VaivcrU'f jpunuKf, 

257-58 



sect. II. PARTITION EQUABLE OR UNEQUAL, &c. 

33. In respect of the right by birth, to the estate pater- 
nal or ancestral, we shall mention a distinction under a subse- 
quent text, (Section 5 § 3.) 


Section II. 

Tarllllon equalle or unequal. — Foiir periods of Parlitlon.-^PrOm 
vision for wives. — Ejcclnsion of a son who has a 
competence. 

1. At what time, by whom, and how, partition may be 
made, will be next considered. Explaining those points, the 
author says, 

CXIV. “ When the father makes a partition, let 
“ him separate his sons [from himself] at his pleasure, 
and either [dismiss] the eldest with the best share, 
or [if he choose] all may be equal sharers.”* 

2. When a father wishes to make a partition, he may at 
his pleasure separate his children from himself, whether one, 
two or more sons. 

3. No rule being suggested (for the will is unrestrained,) 
the author adds, by way of restriction, “ he may separate 
“ (for this term is again understood) the eldest with the best 
“ share," the middlemost with a middle share, and the 
youngest with the worst share. 


ANNOTATIONS, 

2. Separate Jiis cSiWrett.] M.ake them distinct and several by giving to 
tbein shares of the inheritance. — Bilam-hltatta. 


257 

i 

_ 33. A distinc- 
tion regarding the 
right by birth will 
be noticed (Sect. 
fi§ 3.) 


1. Other topics 
resumed. 


Text of ToJmja\ 
walei/a. 


2. Exposition 
of the passage. 


3. Pistrlbntion 
by the father may 
be unefiual. 


* Yiijnijawalcya, 2, 114, 

It It 
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MITACSHARA. 


CHAP. 1. 


4, Me7iu tlof!- 
cribcs this distii- 
bution. 


5. Explanation 
of the close of the 
former text. 


6. 1 lie estate 

must have been 
acfpiired by him : 
else the lights are 
e<j[ual. 


7. Four perinda 
of partition : liat, 
by the father’a 
desire ; on hia 
ret 11 in IP from 

'worldly affairs : 


4. Tins distribution of best and otlicr portions is pro^ 
pounded by Menu. The portion deducted for the eldest is 
the twentieth part of the heritajje, with the best of all tho 
chattels ; for the middlemost, half of that ; for the youngest, 
a cjuarler of it.^’'^” 

5. The term clther^^ {§ 1) is relative to the subsequent 
alternative or all may bo equal sharers.^^ That is, all, 
namely the eldest and the rest, should be made partakers of 
equal portions. 

6. This unequal distribution supposes property by himself 
acquired. But, if the wealth descended to him from his 
father, an unequal partition at his pleasure is not proper : for 
equal ownership will be declared. 

7. One period of partition is when the father desires 
separation, as expressed in the text When the hither makes 
a parti tion,*^^ (§ 1) Another period is while the father lives, 
hut is indifferent to wealth and disinclined to pleasure, and 


AXKOTATIOXS. 

7. 0/ie pc^f'iod of par/ilion is clcsi?'CS $(?payafwn.] There 

are four periods of partition. One is, while the father lives, if ho desire 
partition. Another is, when the mother ceases to be capable of bearing ihsue, 
and the father is not desirous of sexual intercourse and is indifferent to wealth; 
if his sons then require partition, though he do not wish it. Again another 
period is, while the mother is yet capable of bearing issue, and the father, 
though not consenting to partition, is old, or addicted to vicious courses, oi 
afflicted with an incurable disease ; if the sons then desire partition. The last 
period is, after the decease of the father. — Jlstvcswara in the Madana-PdnjiHa. 

There are fouj- periods of partition in the caso of wealth acquired by the 
father. — Viswcswctra in the tSabOd'hini. 

Four periods of partition among eons have been stated by the author 
( Viin^dncsivaraf) which are compendiously exhibited in u twofold division by 


* Menu, 9, 112. Vide infra. Sect. § 3, 
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giiCT. lu PARTITION EQUABLE OR UNEQUAL, &c. 

the mother is incapable of bearing more sons ; at which 
time a partition is admissible, at the option of sons, 
against the father's wish: as is shown by Ndreda, who 
premises partition subsequent to the demise of botli parents 
(^^Let sons regularly divide the wealth when the father^ 
is dead /'*) and adds Or when the mother is past child- 
bearing and the sisters are married, or when the father’s 
sensual passions are extinguished/'t Here the words lot 
sons regularly divide the wealth" are understood. Gautama 
likewise, having said After the demise of the fuilier, let 
sous share his estate states a second period, Or when 
the mother is past child-bearing ;"1[ and a third, While the 


ANNOTATIONS. 

the coiitomplativo saint (Ydjnyawdcya.) Here, tlircc cases may occur inulor 
that of distribution during the life of the father : viz. mih, or without, Ida 
desire for separation : the case of his not desiring it being also twofold ; viz:. 
Ibt, when the mother has ceased to be capable of bearing children and tho 
father is disinclined to pleasure &c. 2d, when the mother is nob incapable of 
Ijeariiig issue, but the father ia disqualified by vicious habita or the like.— 
Siibodliinl, 

The doctrine of the eastern writers [Jlindla^vdhana cj'c. j who maintain, that 
two periods only are admissible, the volition of the father .and his demise, and 
not any third period ; § and that the text, relative to the mother’s incapacity 
for hearing more issue, regards the estate of the paternal grandfather or other 
ancestor ; is refuted . — Bdlam lhatta* 

Wo hold, that while the father survives and ia worthy of retaining uncuu' 
trolled power, hia W'ill alone ia the cause of partition. If ho be unworthy of 
such power, in consequence of degradtation, or of retirement from the world, or 
tho like, the son’s will ia likewise a cause of partition. But, in tho case of his 
tlemlse, the successor’s own choice is of course the reason. By this mode, I ho 
periods are three. Else there must be great confusion, in tho uncertainty of 
subject and accident, if many reasons, as extinction of worldly propensities 
and so forth, must bo established collectively and alternatively. Thus the 
lueiition of certain reasons in somo texts, and the omission of them in olnert*, 


Ndrcda, 13 . 2 . 

ti Qmma, 2S. 2. 


f ydreda, 13, 3. 


J Oau’amaf 28. 1* 


8ec J ’m Ua-vdhana, C, 1, § 1 J. 
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as is shown by 
Ndreda- 
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4tb, on account 
of hia disqualitica:^i 
tion ; a a stated by 
(Sffwc'Aot. 


8. Provision for 
wives. 

\ 

Text of Ydjnya- 
•ivalcya. 


9, Exposition 
of it. The \\ife 
shares like a son. 


CIUP, X, 


father lives, if he desire separation.”* So, while the mother 
is capable of hearing more issue, a partition is admissible by 
the choice of the sons, though the father be unwilling, if he 
be addicted to vice or afflicted with a lasting disease. That 
Sanc’/ta declares : “ Partition of inheritance takes place with- 
out the father’s wish, if he bo old, disturbed in intellect, or 

discased.”t 


8. Two sorts of partition at the pleasure of the father 
have been stated ; namely, equal and unctjual. The author 
adds a particular rule in the case of equal partition ; 

CXV. "If he make the allotments equal, his 
“ wives, to whom no separate property has been given 
"by the husband or the father-in-law, must be render- 
"ed partakers of like portions/' J 

9. When the father, by bis own choice, makes all bis sons 
partakers of equal portions, his wives, to whom peculiar pro- 


ANNOTATIONS. 

arc suitable : for the extinction of the temporal affections, and the other as- 
signed reasons, indicate the single circumstance of the father's want of un- 
controlled power ; since it is easy to establish that single foundation of the texts. 
— Veeramitrodaya, 

When ike father's ^passions are extinouished.'] JmUa^mhma!$ reading of 
the passage is different : and there are other variations of this text.— See note 
on Jimhla-vdhana, Ch. 1. § 33. 

Partition of inheritance takes place without the father's wishj\ A text of a 
contrary import is cited from the same author, by Jiin'hta-vdhana,~~BQQ note 
on Jimiita-vdhana, Ch. 1. § 43. 

9. The author subsequently directs half a share.^ This and the passage 
cited may be supposed to bear reference to a passage which occurs near the 


* Gautama^ 28. 2. 

t Cited as a passage of Ihiriia in the VyavMra)M'!]ViC' 
X Ydjnyamdoja^ 2. ll^e 
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sect. 11. PARTITION EOUABLE OR UNEQUAL, &c. 

perty had not been given by tbeir husband or by their father- 
in-law, must be made participant of shares equal to those of 
sons. But, if separate property have been given to a woman, 
the author subsequently directs half a share to be allotted to 
lier : “ Or if any had been given, let him assign the half.”* ^ 

10. But, if he give the superior allotment to the eldest son, lo. Excepting 

and distribute similar unequal shares to the rest, his wives do the Hrat bom &c. 

not take such portions, but receive equal shares of the ag- omlmtnta 

srcffate from which the son^s deductions have been subtract- **1'^ iwusehoid fur- 
® ° . . , . niture. 

ed, besides their own appropriate deductions specified by 
Apastamia : “ The furniture in the house and her ornaments 
are the wife’s [property].”! 

11. To the alternative before stated (§ 1) the author pro- li. A tiMe 

may be given to a 

pounds an exception ! gon who needs 

not a full share. 

CXVI. “ The separation of one, who is able Text of Y&jn 1 Ja^ 
“ to support himself and is not desirous of partici- 
“ pation, may be completed by giving him some 
“ trifle.”t 

13. To one who is himself able to earn wealth, and who 12, Tnterpreta. 
is not desirous of sharing his father’s goods, any thing what- 
soever, though not valuable, may he given, and the se- 


ANNOTATIONS. , 

close of the head of inheritance (Cli. 2. Sect. 11. § 34) : but the quotation is 
not exact, and the text relates to a different subject. 

10. The fmiitun in the home cfc.] The chairs, and the earthen and stone 

utensils, and the ornaments worn by her, are the wife s deducted allotment. 

^Ilaradatta^i furniture, ns well as the car, is the fathers ; and the 
ornaments are the wife^s.— 


* Vide infra. C. 2. Sect. IL § 31, 
+ 2. IIG. 


^ Vide infra. Sect. 3. § <3- 
II The R-holia.‘jt of Gaiffam^r. 



26a 


MITACSHARA. 


CHAP. r. 


13. An illegally 
partial distribu- 
tion is improiieri 


Text of Yajnya^ 
U'alcya, 


14. Kxplana^ 
tion ufthopassa^^e. 


Confirmed by a 
quotation from 
Mireda, 


paratioD or division may be thus completed by the father ; so 
that the children, or other heirs, of that son, may have no 
future claim of inheritance. 

13. The distribution of greater and less shares has been 
shown {§ 1). To forbid, in such case, an unequal partition 
made in any other mode than that which renders the dis- 
tribution uneven by moans of deductions, sucb as are directed 
by the law, the author adds — ■ 

CXVIar. “ A. legal distribution, made by the 
“ father among sons separated with greater or less 
“ shares, is pronounced valid.”* 

14. When the distribution of more or less among sons 
separated by an unequal partition is legal, or such as ordained 
by the law ; then that division, made by tbo father, is 
completely made, and cannot be afterwards set aside : as is 
declared by Menu and tbo rest. Else it fails, though made 
by the father. Such is the meaning ; and in like maunor, 
Ndmla declares A hither, who is afllicted with disease, or 
influenced by wrath, or whose mind is engrossed by a 
beloved object, or who acts otherwise than the law permits, 
has no power in the distribution of tlie estate.”t 


ANNOTATIONS. 

13 . Jii aiuf oilier mocle.'\ The commentator prefers aiiollior 

reading, oyat'hdsdsira ‘not according to law^ instead of * in any 

other mode.* 


* rt/yi/yawa/cya, 2. llGct, '\Ndredaj\Z. 10*. 
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sect. m. PARTITION xm the FATHER’S DECEASE. 


Section III. 

PartUioii after the Father's decease, 

1, TLo author next propounds another period of parlltioiij 1, Bistilbiition 

, . T , i- 1 brothers 

other persons as making ifc^ and a rule respecting ilic mode, ghouia be equable; 




CXVII. “ Let sons divide equally both tlie 
effects and the debts, after [the demise of] their two 
parents.”* 


By the text of 
Yajnymalcya. 


2. After their two parents.] After the demise of the 2. Intorprcta- 
father and mother : here the period of the distribution is 
shown. The sons.] The persons, who make the distribution, 
are thus indicated. Equably.] A rule respecting the mode 
is l)y this declared : in equal shares only should they divide 
the clTects and debts. 


3 But Menu, having premised ‘ partition after the death 3. Objection to 

. - , the restriction of 

of the father and the mothcib t and having declared Iho equal shares ;8inco 

eldest brother may take the patrimony entire, and the rest ^uTnuthoitcd 

may live under him as under their father j’q has exhibited a Menu. 

distribution with deductions, araoii" brethren separating 

after the death of their hither and mother : “ The portion 

deducted for the eldest is the twentieth part of the heritage 

with the best of all the chattels j lor the middlcmosl, half of 

that; for the youngest, a quarter ofit.”|l Tlic twentieth 

part of the whole amount of the property [to be divided, §] 

and the best of all the chattels, must be given (by way ol 

deduction^] to the eldest; half of that, or a fortieth part, aud 

a middling chattel, should he allotted to the middlemost ; 

and a quarter of it, or the eightieth part, with the worst 

chattel, to the )'Oungest. He has also directed an unequal 

partition, hut without deductions, among brethren separating 


* Ydjwjawalnja, 2. 117. 
II Mim, 9, 112. 


t Meim, 0. 101. 
§ Biihm-lJiatta. 


J Mom, 9. 103. 
H Ibitl. 

2G3.C‘l. 
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CIIAP. I, 


4. Answer. Tin' 
e(|iial distribution 
indisnscditbroii^h 
popular prejudice; 
like tlie slaughter 
of kine. 


after their parents* decease j allotting two shares to the 
eldest^ one-and-a-half to the next born^ and one apiece to 
the 3 'ounger brothers ; “ If a deduction be thus made, let 

equal shares of the residue be allotted : but, if there be no 
deduction, the shares must be distributed in this manner j 
let the eldest have double share, and the next born a share 
and-a-half, and the younger sons each a share : thus is the 
law settled."* The author himself t has sanctioned an 
unequal distribution when a division is made during the father’s 
life-time Let him either dismiss the eldest with the best 
share &c."J) Hence an unequal partition is admissible in 
every period. How then is a restriction introduced, requiring 
that sons should divide only equal shares ? 

4. The question is thus answered : True, this unequal par. 
titiou is found in the sacred ordinances j but it must not be 
practised, because it is abhorred by the world ; since that is 
forbidden by the maxim " Practise not that which is legal, 
but is abhorred by the world, [for||] it secures not celestial 
bliss ;"§ as the practice [of offering bulls] is shunned, on ac- 
count of popular prejudice, notwithstanding the injunction 

Offer to a venerable priest a bull or a large goat and as 


ANNOTATIONS. 

4. As the sloyhig of a cow is for the same reason disused.'] This is a very 
remarkable admission of the former prevalence of a practice, which is now held 
in the greatest abhorrence. 


9. 116— 117. t Ydjwjawakya. 

J Vide Sect. 2. § 1. II Suh6d*hmi and Bdlam'lhaik^ 

§ A passage of Ydjnyaimleyat according to the quotation of M itra Mism 
in the Veeramitrddaya ; but ascribed to Menu in Bdlam-hliaita^ s commentiU>» 
It baa not, however, been found either in MenxCs or in Ydjnyawalcyas 
stitutes. 

% This also is a passage of Ydjnyawalcya, according to Mitra Misra S 
tation ; but has not been found in the institutes of that author, 

2Ci 



SECT. III. PARTITION AVTER THE FATHER’S DECEASE. 


205 


the slaying of a cow is for the same reason disused, notwith- 
standing the precept “ Slay a barren cow as a victim conse- 
crated to Mitra and Varuna.”* 

5. It is expressly declared, “ As the duty of an appoint-* 
ment [to raise up seed to another,] and as the slaying of 
a cow for a victim, arc disused, so is partition with deductions 
[in favour of elder brothers] .”t 

0. ApastamLa also, having delivered his own opinion, 
“ A father, making a partition in his life-time, should dis* 
tribute the heritage equally among his sons and having 
stated, as the doctrine of some, the cldest’s succession to tlie 
whole estate (“ Some hold, that the eldest is heir ;”) and hav- 
ing exhibited, as the notion of others, a distribution with de- 
ductions (“ In some countries, the gold, the black kinc, and 
the black produce of the earth, belong to the eldest son , the 
car ajqjcrtaius to the father ; and the furniture in the house 


ANNOTATION'S. 


!). The iluh) of rtii apiJoinUnenf.'] So the term {nii/'ijn-d'hfma) lirre in- 
IfcrprctcJ by the author of the VeeremilrudMi/x. Cut it is explaiiiod in tflo 
SnlCd'klni, as intending the injunction of an ohscrvaucc, siicli as tliu ollciiug 
of !i bull tfcc, 

G. hi some eminfrns ihi (jojd .(yn] The sense of the text is tliia * 111 
0(1 tain countries, the the black Line, tli(3 black produce ol carili, 

Masha-^r and other daik coloured graiu, or as black iron, (for so some iiiterprob 
the word :) appertain to the eldest son ; the car, and the luriiiture in tljchou^jo, 
or uteiisils sucli as stools and tlio like, boloiij^ to the father ; ji the jewels woiii 

by her are the wife's, well as property which she has received from tha 
father and other kiusmcii. Such lospectively are the }iortlous of the eble.it 
son, of the father, and of his wife. — Siibodliini ; and Ilarciihiflci cited by 
hliaita. 


^ A passage of the fVtia, as tlio jireccdinjj ono is of the Smf'Ui, according 
to the remark of the Snbod'hhii and Pjalam bfia^ffi, 
t as cited in the Vceramllmhtja. 

i Phaseolus radiatiis. II 3cc a different interpretation, Sect. 2 § 10, 

2()5 


r>. It i^deedared 

ob.iolcte in a pas* 

sage of law. 


0 . Jpetalavibaf 
after di'scrihinj^an 
miMpial partition, 
cito'j a pa^Sii^e of 
tin; lVt/(/, which 
implies jiii equal 
distribution only^ 
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MITACSHARA. 


chap. 1, 


7. Unequal tU. 
Tision E?liould not 
be practised. 


8. Tlio mother’s 
peculiar property 
goes to her daugh- 
iers. 


9. Exposition 
of Yiijnyawdcyas 
text. 


and her ornaments are the wife’s ;* as also the property [re. 
ceived by her] from kinsmen : so some maintain ;”) Las ex. 
pressly forbid it as contrary to the law; and has himself 
explained its inconsistency with the sacred codes ; “ It is re- 
corded in scripture^ without distinction, that Menu dlstrihutcd 
?iu heritage among his sons”^ 

7. Therefore unequal partition, though noticed in codes 
of law, should not he practised, since it is disapproved by the 
world and is contrary to scripture. For this reason, a res- 
triction is ordained, that brethren should divide only in equal 
shares. 

8. It has been declared, that sons may part the effects 
after the death of their father and mother. The author states 
an exception in regard to the mother’s separate property. 

CXVII«. " The daughters share tlie residue of their 
“ mother’s property, after payment of her debts.”]: 

9. Let the (laughters divide their mother’s effects remain- 
ing over and above the debts; that is, the residue after the 
'discharge of the.dobts contracted by, tl^c mother. Hence, the 
purport of the preceding part of the text i^^tbat sd!!8*t!ffly 


ANNOTATIONS. 

Among hi.i sow.?.] 2i(ilam-lhttila reaCts imtrena “son” in tlie singular ; but 
fill copies of the Mltdcsharrr and ffMd’hini, which have been coUaletl, cxliiliit 
the term in tlic plural ( puli 6l)hyah “ sons ; ’) and so does the 1 ecr<linitri‘d’iii''y 
quoting this pabsage from the MitdcsJiard. 

8. Som may divide tlieir motlt>€r\^ effects, wldcli are equal to her o/ 
?£='S.] They may take the good's and must pay the debts. — Bdlam^djUaita. 


* Vide supra. Sect 2. § 10. 

t A passage of the Talidriya Vdda, cited by i4j;a5fam5a;ftBhcre remarked 
by Bdlam lhaita» 

J Ydjnyawalcya^ 2. llTd, 
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divide their mother’s effects, which are equal to her debts or 
less than their amount. 


10. The meaning is this : A debt, incurred by the mother, 
must be discharged by her sons, not by her daughters ; but 
her daughters shall take her property remaining above her 
debts : and this is fit ■, for by tlie maxim “ A male child is 
procreated if the seed predominate, but a female if the woman 
contribute most to the foetus;” the woman’s property goes to 
licr daughters, because portions of her abound in her female 
children ; and the father’s estate goes to his sons, because 
portions of him abound in his male children. 


10. Soil!?, not 
daughters, arc to 
discharge the 
mother’s debta ; 
but her wealth 
goes to her daugh- 
ters, as the father’s 
devolves ou tho 
son^:. 


11, On the subject [of daughters*] a special rule is pro- ii. rt goca 
pounded by Gautama : “ A woman’s property goes to lier improvided 
daughters, unm.arried, or unprovided.”t Ills meaning is 
this : if there be corapctitioii of married and unmarried 
daughters, the woman’s separate property belongs to such of 
them as are unmarried ; or, among the married, if tliere bo 
competition of endowed and unendowed daughters, it belongs 
exclusively to such as arc unendowed : and this term signifies 
‘ destitute of wealth.’ ank, Mgr, fg. 

13. In answer to the question, who takes the scsiduo of Onej’ailuro 
the mother’s goods, after payment of her debts, if there ’‘c no yocs to ker sons, 
daughters ? the author adds— 


ANNOTATIONS. 

11. Unmanied or v.iiprovided.} Tlic text is e.'uilaincd otherwise by JiiiiKlu- 
viihnna, (C. 4. Sect. 2. § 13 and 23.) 

Harried and unmarried.] Married signifies espoused ; uunianied, maiden.— 

Sub6d'liint. 

Endowed and unendowed.] Endowed signifies supplied with vvoalth ; uu- 
endowed, unfurnished with property. — lUilam-hhaUa, 


II u 3 


* Edlam-hhaita. 


f UiUitamn, 2f). 22. 
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MITACSIIARX. chap. i. 

CXVII^. And the issue succeeds in their de- 
" fault 

13. Interpreta- 13. On failure of (laughters, that is, if there he none, ih(> 
tiou of the text of ,, , , „ , „ , . 

i’djiKjawali'^a. ^on, or other male olispriiig;, shall take the g’oods. This, 

which was right uniler the first part of the text (“ Let 

sons divide ecpially both the eOfccts and the debts ) is 

here expressly declared for the sake of greater perspicuity. 


Skction IV. 

Fffeds not liable to Parlilion, 

1. The author explains what may not be divided— 

CXVIII. “ Whatever else is acquired by the co- 
“ parcener himself, without detriment to the father’s 
“ estate, as a present from a friend, or a gift at nuptials, 
“ does not appertain to the coheirs.” 

CXIX. “ Nor shall he, who recovers hereditary pro- 

“ parceners : nor what has been gained by science.”]; 

2 •po,:tion ”• That, which had been accpiircd by the coparcener liim- 
c^ydjuijamirjiCs self without any detriment to the goods of his father or 
mother ; or which has been received by him from a friend, or 
obtained by marriage, shall not appertain to the coheirs or 
brethren. Any property, which had descended in suceessioa 
from ancestors, and had been seized by others, and remained 
unrecovered by the father and the rest tlirougli inability or for 
any other cause, be, among the sons, who recovers it with 
the acquiescence of the rest, shall not give up to the brethren 

* YtiJiijjaKalcya, ^ IITJ. t Vido § 1, J I’fyHywwh'yfi, 2 , 113— H®. 
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or other coheirs : the person recovering it shall take such 
property. 

3. If it be land, he takes the fourth part, and the remain- 
der is equally shared among all the brethren. So Sanc'ka 
ordains Land, [inherited] in regular succession, but which 
had been formerly lost and which a single [heir] shall re- 
cover solely by his own labour, the rest may divide accord- 
ing to their due allotments, having first given him a fourth 
part/^ 

4. Ill regular succession.] Here the word iiihcrited^^ 
must be understood. 

5. lie need not give up to the coheirs, what has been 
gained by him, through science, by reading the scriptures 
or by expounding their meaning : the acquirer shall retain 
such gains. 

6. Here the phrase any thing acquired by himself, with- 
out detriment to the father's estate/' must be every where 
understood : and it is thus connected with each member of the 
scnience ; what is obtained from a friend, without detriment 
to the paternal estate ; what is received in marriage, without 
waste of the patrimony ; what is redeemed, of the hereditary 
estate, without expenditure of ancestral property ; what is 
gained by science, without use of the fiither's goods, Con- 
scipiently, what is obtained from a friend, as the return of 


AM NOTATIONS. 

4 . Jnherifad muist he understood.^ The author supplies the deficiency hi 
tho text cited by him. The words in succession” are in the text ; “ inherit - 
cd” must be underiitood to complete the sense. — Sid)6d hini, 

Aitr/ acquired hif Here, according to ^ 

lemark, eitlier a different reading is proposed ( chichit for anyat^) or an inter- 
I'l’etiition of the words of the text, lUiatever else ( being explained 
ty (vincliitj ‘ any thing.* 


3. Sanc'Jidj di- 
rects, that, if land 
be recovered by 
one coheir, he 
shall have a quar- 
ter of it. 


4. A word sup< 
plied in the text. 


5, The close 
of the passage of 
Vd jnyaw alvijot, 
(§ L) explained. 


d. The acqui- 
sition must Lave 
been made with- 
out charge to ilio 
patrimony. 
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CHAP. r. 


an obligation conferred at the charge of the patrimony ; wlmt 
is received at a marriage concluded in the form termed Aura 
or the like ; what is recovered, of the hereditary estate, by 
the expenditure of the father's goods ; what is earned by 
science acquired at the expense of ancestral wealth ; all that 
must be shared with the whole of the brethren and with the 
father. 


7. And acqui- 
Pitious so made, 
but not included 
in the enumerated 
sorts, arc divisible. 


7. Thus, since the phrase " without detriment to the 
father's estate" is iu every place understood ; what is ob- 
tained by simple acceptance, without waste of the patrimony, 
is liable to partition. lJut, if that were not understood with 
every member of the text, presents from a friend, a dov/ry 
received at a marriage, and other particular acquisitions, need 
not have been specilicd. 


ANNOTATIONS. 

It is connected with every other mcniher of the More is implied ; 

for the same phraso is understood in every Inatance, stated in other codet^, of 
acquisitions exempt from partition . — StiboiThlnL 

In the form termed Asura.] Ifor, at such a marriage, wealth is received 
from the bridegroom by the father or kinsmen of the bride.— 0. 151. 

7- Thus since the i^hrasc tOe.] A diiforent reading is noticed by Balam- 
llialta Not thus j” 7ia tatlid instead of Thus” iaChd, It is taken as a dis-* 
tinct sentence ; and is explained as intimating, that, on the other hand, ami* 
cable gifts and the like, acquired without detriment to the patrimony, are not 
liable to partition. According to this reading and interpretation, that short 
sentence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference of reading, 
in the phrase “ without waste (or with waste) of the patrimony.'* But the 
reading, which is countenanced by the exposition given in the SahOd'Idni^ li;is 
been preferred. 

Since the ‘phrase without detriment to the faiher*s estate.'*^ 8ince that por- 
tion of the text is applicable to amicable gifts and other acquisitions which arc 
specified as exempt from partition, therefore, as those acipiiHitious made at the 
charge of the patiimony are liable to be shared, so any thing obtained by 
mere acceptance, not being included among such acquisitions, must be subject 
to partition, though procured without use of the paternal goods.-'-^'MWt^VuVii* 
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S, But, it is alleged, the enumeration of amicable gifts 
and similar acquisitions is pertinent, as showing, that such 
gains are exempt from partition, though obtained at the 
expense of the patrimony. AVere it so, this would be 
inconsistent with the received practice of unerring persons, 
and would contradict a passage of Ndrcda : “ He, who main- 
tains the family of a brother studying science, shall take, be 
he ever so ignorant, a share of the wealth gained by science.” ''' 
Moreover the definition of wealth, not participable, which 
is gained by learning, is so propounded by CahjAyana: 
«AVealth, gained through science which was acrpiircd from 
a stranger while receiving a foreign maintenance, is termed 
acquisition through learning.” 

9. Thus, if the phrase without detriment to the father’s 
estate,” be taken as a separate sentence, any thing obtained 
by mere accoptaiice would be exempt from partition, contrary 
to established practice. 

10. This [condition, that the acquisition be without de- 
triment to the patrimony,!] is made evident hy Menu : 
" What a brother has acquired by his labour, without using 


R. An objection 
refuted. 


Passages of Tfdre- 
da. 


and Cafijdifnna, 
on the gaiiia of 
Bcicnce, 


0. It IS a con- 
dition in the ex- 
emption, that the 
gain bo without 
loss to the patri- 
mony, 

10, This is cor- 
roborated by a 
passage of Mtaa, 


ANNOTATIONS. 

8. A s showing thal such gains arc mmptfrom parUnon.] A cllfferenco in 
llie reading of this pass.agc, Ihdjijaiicdt (in the ablative case) instead of Ihdji/at- 
loiiya (in the dative), is meiitLoued by lidlani-bhatla ; but he makes no difiei- 
«nce ill the interpretation. 

Would contradict a passage of Ndrcda.l Since the support of the family 13 
there stated as a reason for partaking of the property, the right of paiticipatwn 
in the gains of science is founded on a special cause ; and is not a natural 
consequence of relation as a brother : ami the gains of science arc not naturally 
liable to partition, and are therefore mentioned as excepted ftoiii distribution. 


» Mrcda, 13. 10. 


f SuhodhinL 
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MITACSHARA. 


11. Exposition 
of the text. 

12. An objec- 
tion stated. 


13. An errone- 
ous solution of it 
quoted. 


14. Eofiitatlon 
ofit and solution of 
the ditliculty. 


15. Another 
solution pro[Jo;;ed. 


o 


X, 


the patrimony, he need not give up to the coheirs; nor what 
has been gained by science/^* 


11. By labour] by science, war or the like. 

la. Is it not unnecessary to declare, that effects obtained 
as presents from friends, and other similar acquisitions made 
without using the patrimony, are exempt from partition : 
since there was no ground for supposing a partition of them ? 
That what is acquired, belongs to the acquirer, and to no 
other person, is well known : but a denial implies the possible 
supposition of the contrary. 


13. Here a certain writer thus states grounds for suppos- 
ing a partition. By interpreting the text, “ After the death 
of the father, if the eldest brother acquire any wealth, a sliare 
of that belongs to the younger brolbors ; provided they have 
duly cultivated science ;”t in tins manner, ' if the eldest, 
youngest or middlemost, acquire property before or after ihc 
death of the father, a share shall accrue to the rest, whether 
younger or elder \ grounds do exist for supposing friendly 
presents and the like to he liable to partition, whether or nut 
the father he living : that is accordijigly denied. 

1 1-. The argument is erroneous: since there is not here 
a denial of what might he supjrosed ; hut the text is a recital 
of that which was demonstratively true : for most texts, cited 
under this head, arc more recitals of that which is notorious 
to the world. 


15. Or you may bo satisfied with eonsidoriug' it 3S nii 
exception to wbat is su^jjestod by aiiotlier passage, All llitJ 
brotbren shall be etjual sharers of tliat which is actpiircJ I’y 


# Mcint, 9. 208. The doge of tlii.s is read differciitly by 

IJiatta, JtmUa'Vahana^ &c.— See Ch, 9, Sect. 1, § 3, 

t Menu^ 9, 204, 
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them in concert :*’* and it is therefore a mere error to deduce 
the suggestion from an indefinite import of the word “ eldest” 
in the text before cited (§ 13.) That passage must be inter- 
preted as an exception to the general doetrine, deduced from 
texts concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death and 
after his demise. 

16. Other things exempt from partition, have been 
enumerated by Menu; “Clothes, vehicles, ornaments, 
prepared food, wmmen, sacrifices and pious acts, as well as the 
common way, are declared not liable to distribution.”! 

17. Clothes, which have been worn, must not be divided. 
What is used by each person, belongs exclusively to him ; 
and what had been worn by the father, must be given bv 
brethren parting after the father’s decease, to the person who 
partakes of food at his obsequies : as directed by VrVmpati ; 
" The clothes and ornaments, the bed and similar furniture, 
appertaining to the father, as well as his vehicle and the like, 
should be given, after perfuming them with fragrant drugs 
and wreaths of flowers, to the person who iiartakes of tlic 
funeral repast.” But new clothes are subject to distribution. 

18. Vehicles] The carriages, as horses, litters or the like. 
Hero also, that, on which each person rides, belongs exclu- 
sively to him. But the father’s must be disposed of as 


I *>• Hfenii cnis 
nierate^ oilier 
exemiited. 


17. Exposition 
of tlie text. *The 
appai el of tho bre- 
thren is retained 
by them. Tho 
lather's apparel is 
given away at his 
obscrpiics. A pas- 
sage of Brikaspaii 
confirms tliis. 
New clothes may 
be distributed. 


IS. Seofvelii* 
cles. Cattle may bo 
distribiitf'diusomo 
cases, Iffu’" tlicy 


ANNOTATIONS. 

18. The nwnler leieg unequal.] Ine<iuality here signifies insufficiency for 
shares ; not imparity of number. And this is fit. Suppose three horses and 
three sons : since the number is aderiuata to the allotment of shares, the horses 
may bo divided. Suppose four horses and either throe or five sons : since tho 
horses do not answer to the number of coheirs, and cannot be distributed into 


^ VrllmiidU cited iu the RcimcaYa, 

1 I 


f Menu, D. 21 
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CHAP, 1. 


brotlL^-* coufo/nf- rcg’ai'd to his elotlies. If the horses or llie like 

to a passage he Humerous^ . they must be distributed among coheirs who 
live by the sale of them. If they eanuot be divided, the 
number being unequal , they belong to the eldest brother : as 
ordained by Menu; “ Let them never divide a single goat or 
sheep, or a single beast with unelovcn hoofs : a single goal 
or sheep belongs to the first born.’^’^ 


1 n. Ornaments 
iliewiso belong to . 
the wearer, under inS. 
the text 

ITnworu oriia- 
uientsinay besliar- 


19. The ornaments worn by each person arc exclusively 
Hut what has not been used, is common and liable to 
partition, Such ornaments, as are worn by women during 
tbc life of their husband, the heirs of the linshand shall not 
divide among themselves : they, who do so, are degraded 
from tlieir iribe.'’t It appears from tlio condition boro 
specified such ornaments as are worn,”) that those, which 
arc not worn, may be divided. 


20. Pfopaved 20. Prepared food, as boiled rice, swent cakes and tlio 
sumed! must be similarly exempted from partition. Sncli feud 

is to be consumed according to circumstances. 


21. A well h 21. "VVatcr, or a reservoir of it, as a well or the like, 
tun’ir being unequal [to the allotment of shares,] must not ho 

distributed by means of the value; but is to be used [by the 
coheirs) by turns. 


ANNOTATIONS. 

r^harca in their kiiiLl, and ainco a diriiribution by moan*! of the raliio is tor- 
bidden, and the cattle is directed to bo <,dveu to the eldest brotlier, the horsf 
may be di\idcd so far as they are adequate to the sharoa, and the surplus sluiH 
be given to the eldest, Throughout this title, imparity must be so understoou, 

21. Being %mcqnah'] Tt Is thii.s hinted, that, if the number be adequab'; 
partition takes place.— 


^ Mem, 0, 111?, 

%n 


t Menuj 0, 209, 
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22. The women or female slaves, beings uner^ual [in 22. Foma la 
jinmber, to the Uiares,] must not be divided by the value, i,ou7 t.rthe^hJM 
but should be employed iu labour [for tlie coheirs] alternate- concoMii&sareiiot 
ly. But women (adulteresses or others) kept in coneubinago to siiaiod, 

))y the father, must not be shared by the sons, though cijual 

in number : for the text of Gautama forbids it. No parti- Ganlama fortiJa 

tion is allowed in the case of women connected [with the 

father or with one of the coheirs].”* 


23. Tho terra yogaesMma is a conjunctive compound resolv- 
able into yoga and eshana. By the word yoga is signified a cause 
of obtaining something not already obtained : that is, a sacri- 
ficial act to bo performed with fire consecrated according to the 
IhU and the law. By the term csJima is denoted an auspicious 
act which becomes the means of conservation of what has been 
obtained : such is the making of a pool or a garden, or 
the giving of alms elsewhere than at the altar. Both tliosc, 
though appertaining to the father, or though accomplished 
at the charge of the patrimony, urc indivisible; as linujncslif, 
declares. “The learned have named a conservatory act 


^ 23. Intorpreta- 
tiOji of ,‘UkI 
Cshema Siicriiiceai 
and pious .ud-pi, ia 
ihc toxt before 
cikd (§ V},) 


cslu'ina, and a sacrificial one yoga ; belli arc pronounced 
indivisible : and so arc the bod and the clniir. 


21.. Some hold, that by the compound term 
llio-ic, who effect sacrificial and conservatory acts [yoga and tliu same term, 
arc intended, as the king’s counsellors, the stipeu- 


.\NN'OTATlO.NS. 

22. “ iroamii comedeiV'] Enjo.vo'b ‘'r conoutiaagc.-£f«t4 rA/ai. 

slaves, being taken for enjoyment by any one of the brcthr.jii or 
' ohdr. 9 , belong exclusively to him — RaradatUi on Guviaua, 

21. hM.} The interpretation, given by Mcd’hUil'hi ami the 

^lilpalani, is staled. — Bitla>H-h/iuli<f, 


* (iautama, 2S. li'. 
I J 3 
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mitXcshara. 


25. The eoin- 
mou way is in- 
divisible. 


20. A text of 
UsanaSf ctMiceru- 
in^ laml, is res- 
tricted to the case 
h’tf, lior sons; 
like a passage of 
yrihas2)ati. 


27. A term in 
the text explain- 
ed. 


2S. In general 
the father's dona- 
tions to liis sons 
sixe not divisible. 


chap. I, 

4iary priests, and the rest. Others say, weapons, cowtails 
parasols, shoes and similar things are meant. 

25. The common way, or road of ingress and egress 
to and from the house, garden, or the like, is also indivisi, 
lie. 


26. The exclusion of land from partition, as stated by 
Usanas, (“ Sacrificial gains, land, written documents, pre- 
pared food, water, and women, arc indivisible among kinsmen 
even to the thousandth degree ;”) bears reference to sons of 
a BraJmana by women of the military and other inferior 
tribes: for it is ordained [by Bnhaspati:] “ Land, obtained 
by acceptance of donation, must not be given to the son of 
a Cshatrii/a or other wife of inferior tribe : even though bis 
father give it to him, the son of the BraJimani may resume 
it, when.his father is dead.”* 

27. Sacrificial gains] acquired by officiating at religious 
ceremonies. 

28. What is obtained through the father’s favour, will 
he subsequently declared exempt from partitiou.f The sup- 
position, that any thing, acquired by transgressing restric- 
tions regarding the mode of acquisition, is indivisible, has 
been already refuted.]: 


29. The acqmr- 
CT has a douhlo 
share if the patri- 


29, It is settled, that whatever is acf|uirod at the charge 
of the patrimony, is subject to partition. ]}at the ac(|uirer 


ANNOTATIONS. 

29. llej amonfj them,'] Among the brethren. — SuhCd^hinL 


* This is a passage of Vrihoispatij according to the remark of 
IMUa ; and it is cited as such by JUmia^^vdlmiaj C. 9. § 19. 
t Suet. 6. § 13—16. ? Sect. 1. § I®* 
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sect. V. EQUAL RIGHTS OF FATHER AND SON &c. 

Bliall, in such a case, have a double share, by the text of mony have been 
rumld’ha. " He, among them, who has made an acqulsi- 
tion, may take a double portion of it.’'* 

30. The author propounds an exception to that maxim. so. Not how. 

ever, vvlicre the 

CXX. “ But, if the common stock be improved, an improved, 
efiual division is ordained.”t 

31. Among unseparated brethren, if the common stock 31. Exposition 
be improved or augmented by any one of them, through 
agriculture, commerce or similar means, an apial distribution 
nevertheless takes place j and a double share is not allotted 

to the acquirer. 


Section V. 

£qual riff Ms of Father and Son in properlij ancestral, 

1. The distribution of the paternal estate .among sons has 3. Grandsona 

, , ,, ,, , , • 1 , share the allot, 

been shown ; the author next propounds a special rule con- ment which their 

cerning tho division of the grandfather’s effects by grandsons, j 

CXXrt, " Among grandsons by different fathers, 

“ the allotment of shares is according to the fathers.”]; 


ANXOTATIONS. 

1. Gramhona hj (liffcrenl falkm-s.'] Children of distinct fathers ; meaning 
sons of Lrothera. Another reading also occurs ; prami'ta-pilricaiitim “ wnoso 
fathers are deceased,” instead of ** whoso fathers arc ditfer. 

eiit. ” — SichocVhinL 

^dlam hhafta notices another variation of the reading, but with disapproba- 
tion ; av^^ca-pUnjacdiidm. It intends the same meaning, though inaccurately 
expressed. 


* 3>«V/<f7<a, 17, 21. t Yvji)yamlcya, 2. 120, 

Wljnyamlri/a, 2. I20ff, 


- 1 * 
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mitacshaeA. 


CHAP. I, 


2. Exposition 
of Y()jn^Q.wJi.laja9 
text. 


3 Thcvl-Mof 
father and son in 


2. Although grandsons have by birth a right in the grand- 
father’s estate, equally with sons ; still the distribution of the 
grandfather’s property must bo adjusted through their fathers, 
and not with reference to themselves. The meaning here 
expressed is this : if unseparated brothers die, leaving male 
issue ; and the number of sous be unerpial, one having two 
sons, another three, and a third four j the two receive a 
single share in right of their father, the other three take one 
share a 2 )portaiuing to their father, and the remaining four 
similarly obtain one share due to their father. So, if some 
of the sons be living and some have died leaving male issue ; 
the same method should be observed : tbe surviving sous 
take tlieir own allotments, and ibo sons of tbeir deceascil 
brothers receive the shares of their own fathers respcetivuly. 
Such is the adjustment prescribed by the text, 

3. If the father be alive, and separate from the grand- 
father, or if lie have no brothers, a partition of the graud- 


ANNOTATfOXS. 

3. 1/ he le deceased^] A variation in the rcadinf^ and punctuation of iiid 
passage is noticed by lidlam-hliatta : ^ vlhliagO n'thlh dlnii/imdn6 ; 
infr'dO hlid'ja'CCLlpaneiifiiciaiv'dt,^ (instead of rihlidgo n^hii ; ad'hrtfjamdifc 
pUari piirito 4't.) “ jiartition would not take })lacc, if he be living, Kince it h 

directed that shares sliall he allotted in right of the father, if he be deceased. ' 

To obviate (his douU the author my s.'] If the father be alive, and scparatoil 
from his own father, or if, being an only son with no brothers to participate witli 
him, lie he alive and not separated from his own father ; then, since in the iiist 
mentioned case he is separate, no participation of the grandson’s own fatlier, ui 
the grandfather’s estate, can be supposed, and therefore, as well as bccau&o lie 
is surviving, the grandson cannot bo supposed entitled to shaic the graiur 
father’s property, since the intermediate person obstructs Ida title : and, in 
the second case, although the grandson’s own father have pretensions to 0'^ 

proiicrty, since he is not sepanited, still the participation of the grandson in Ins 
giaiulfather’s estate cannot be supposed, for his own father is living : 
no partition of the grandfather’s ufTccts, with the grandson whose father is livingt 
can take place in any circumstances, Or, admitting that such partition 

;Z7C47 
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father’s estate with the grandson would not take place ; since 
it has heon directed, that shares shall he allotted, in right of 
the father, if he bo deceased : or, admitting partition to take 
place, it would be made according to the pleasure of the 
father, like a distribution of his own ae<piisitions : to obviate 
this doubt the author says j 

CXXI. “ For the ownership of father and son is 
“the same in land, which was acf[iiired by the grand- 
“ father, or in a corrody, or in chattels [which 
“ belonged to him.”]"' 

t. Land] a rice field or other ground. A corrody) So 
many leaves receivable from a plantation of betle pepper, 
or so many nuts from an orcliard of areca, Chattels] gold, 
silver, or other movables. 

5. In such property, which was acquired by the paternal 
grand fa tb or, tliroug'h acceptance of gifts, or by conquest or 
other moans [as commerce, agriculture, or service, f] the 
oinicrship of father and sou is notorious : and therefore 
partition does take place. For, or because, the right is equal, 


AX.XOTATIOX.S. 

tiny be made, because he lias a right by birth ; Ftill, as the l.itlicr’rf supC'* 
iKiiity is apparent, (since a diiitiibutioii by allolmtut to Liin is dlieeted, 
v.Ik'ii lie id deceased ; and that is more assuredly ro(piisitc, it he be living :) 
h follows^ that paitition takes place by the ftither’ s choice and that a duublc 
belongs to him,— 

i'br the ownership of father and The Cidpaiarii aud Apardreo read 

“ blie ownership of both father and son'' instead of h'or the ownevsbip of 
hither and sou clwhkapoh instead oicliaivct. hi. 

Ikdh pepper,^ Piper betio Linn, Betle leah 
^ncca.] Areca Faufcl. Goert. Betlc-nut. 


property ances- 
tral, is equal. 


4. Kx[)Ianatioit 
of YdjvpaivalcyiCif 
text. 


ii. Since tho 
light is equal, 
])aitiiioii is not 
by tlie hilbor’s 
choice only ; nor 
Ii.'is he a double 
blnire. 


rdjiti/awa^cifa, 2, 121. 


f BHldul'hhaftLt, 

■m-n 
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MITACSHARA. 


CHAP, r. 


C. For the 
fjatric rca on, the 
distributiciii is as 
before stated (§ 1.) 


7. Other pas- 
sages reconciled. 


8. Partition of 
the grandfather’s 
estate may be 
exacted by tlio 
sous from their 
father. 

9. The grand- 
son may interpose 
to prevent the 
diasi]>ation of the 
inherited property 
by the father ; l)uti 
not his aerpnred 
property. 

10. Thedistinc- 


or alike, therefore partition is not restricted to be made Ly 
the father's choice ; nor has he a double share. 

G. Hence also it is ordained hy the preceding text, that 
“ the allotment of shares shall bo according to the fathers/’ 
(§ 1.) allhorrgh the right be equal. 

7. ^The first text “When the father makes a partition 
&c." (Sect. 2 § 1.) relates to property acquired by the fatlier 
himself. So docs that which ordains a double share : “ Let 
the father, making a partition, reserve two shares for 
himself."* The dependence of sons, as affirmed in tlie 
following passage, “ While both parents live, the control 
remains, even though they have arrived at old ago must 
relate to effects acquired by the father, or mother. This other 
passage, “ They have not power over it (the paternal estate) 
while their psrents live must also bo referred to the same 
subject. 

8. Thus, while the mother is capable of bearing more 
sons, and the father retains liis wordly affections and docs 
not desire partition, a distribution of the grandfather's estate 
docs nevertheless take place by the will of the sou. 

9. So likewise, the grandson lias a right of probibitioii, if 
bis nnseparated father is making a donation, or a sale, of 
effects inherited from the grandfather : but ho has no rij,'lit 
of interference, if the effects were acquired by the father. 
Oil the contrary, lie must acquiesce, because he is dcpend.'int. 

10. Consequently the difforonco is this: although he 


• Ndreda, 13. 12. 

+ The rem.iinder of this passage has not been found ; nor is the text cited 
in other comiiilatLons. Bdlam-bkatla ascribes it to Menu; hut it is not fesud 
iu his institutes. 
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t Menu, 0. 201, 



SECT. VI. RIGHTS OP A POSTHUMOUS SON &c. 

Jiave a right by birth in bis father’s and in his grandfather’s 
property j still, since he is dependant on his father in regard 
to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce 
in the father’s disposal of his own acquired property : but, 
since both Lave indiscriminately a right in the grandlatlicr’s 
estate, the son has a power of interdiction [if the father be 
dissipating the property.*] 

11. Me7iu likewise shows, that the father, however 
reluctant, must divide with his sons, at their jdcasurc, the 
cITects acquired by the paternal grandfather; declaring, as 
he does (“ If the father recover paternal wealth not rccovercid 
by his coheirs, he shall not, unless willing, share it with his 
sons , for in fact it was acquired by him ;”)t that, if the 
lather recover property, which had been acquired by an 
ancestor, and taken away by a stranger, but not redeemed 
by the grandfather, he need not himself share it, against his 
inclination, with his sons j any more than ho need give up 
his own acquisitions. 


Section VI. 

iliff/ds of a Posdiimoits Son and of one born after the 
Partition. 

1. How shall a share be allotted to a son born subse- 
quently to a partition of the estate ? The author replies— *■ 

CXXII. “ When the sons have been separated, 
“ one who is [afterwards] born of a woman equal in 
“class, shares the distribution." J 


t Memij 9. 209, 

+ Y^JnyckwaJcya^ 2 . 122 , 

J J 


* SxMdliim, 


2S1 

tion stated expU* 
citly. 


11. A 

of Mtnu citod and 
explained* 


1. A son, born 
after partition, la 
entitled to share : 
conformablv uitU 
the text of 1 
ioalcf/u. 
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mitXcshab^. 


CHAP. r. 


2. Tie Ukes 
the ftllotmentB of 
hiB father and 
another. 


Uom of a 
voman of a differ- 
ent tribe, hetakeft 
only his proper al- 
lotment (Sect. 8.) 

4. Passages of 
Xie^iu and Brikas' 
jpati of like im- 


3. Tlie sons being separated from tbeir fatter, one, who 
shall be afterwards born of a wife equal in class, shall share 
the distribution. What is distributed, is distribution, mean* 
ing the allotments of the father and mother : he shares that ; 
in other woihIs, he obtains after [the demise of*J his parents, 
both their portions: his mother’s portion, however, only 
if there be no daughter ; for it is declared that '' Daughters 
share the residue of their mother’s property after payment of 
her debts/’t 

3. But a son by a woman of a different tribe, receives 
merely bis own proper share, from his fatber^s estate, with 
the whole of his mo therms property [if there be no daughter J] 

4. The same rule is propounded by Memt : " A son, born 
after a division, shall alone take the parental wealth." [j The 
term parental (piiryam) must be here interpreted ‘ appertain- 
ing to both father and mother :* for it is ordained, that “ A 
son, born before partition, has no claim on the wealth of his 
parents ; nor one, begotten after it, on that of his brother."^ 


ANNOTATIONS. 

2. If there he no daughter. } But, if there be a daughter, the son docs not 
take bis mother’s portion,-* 

3. Jlie own proper share.} See Section S. 

Fron hk father's estate,] BdlamMatta here notices a different reading ; 
pitryam in the accusative, for piiriydt in the ablative : and afterward?, 
mdtrican “maternal” for mdtuh “ his mothers.*' The sense is not materially 
affected by these variations. 

4. On the wealth ofhk parents,] This passage, being read differently by 
Jimuta vdhana, (Ch. 7. §5,) who writes “ parental or paternal" instead 
of pitroh “ of both parents,’* is not less ambiguous according to that reading, 
than the text cited from Menu, 


• Bdlam-bhatia, 

t Ydjnyawalcya, 2. 118. Vide supra. Sect, 3. § 8, t Sub6d'him>9 
8 Menu, 9. 216. § rrihaspatu 

280-81 
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5. The meaning of the text is this : one, born previously 
to the distribution of the estate, has no property in the share 
allotted to his father and mother who are separated [from 
their elder children ;*J nor is one, bora of parents separated 
[from their children,] a proprietor of his brother’s allotment. 

d. Thus, whatever has been acquired by the father in the 
period subsequent to partition, belongs enlircly to the sou 
born after separation. For it is so ordained : AH the 
wealth, which is acquired by the father himself, who has 
made a partition with his sons, goes to the sou begotten by 
him after the partition : those, born before it, are declared to 
have no right.’'t 

7. But the son, born subsequently to the separation, 
must, after the death of his father, share the goods with 
those who reunited themselves with the father after the 
partition : as directed by 2Iem ; Or he shall participate 
with such of the brethren, us are reunited with the father.'^]: 

8. When brethren have made a partition subsequently to 
their father’s demise, how shall a share be allotted to a son 
afterwards ? The author replies— 

CXXIId. "His allotment must absolutely be 
*' made, out of the visible estate corrected for income 
"and expenditure.”! 


ANNOTATION.S. 

S. /« (He thare.] Dilam hiatta, censures another reading, v'Migi in the 
division," for hka^d ** iti the share/' 

8. The particle vd is here employed affirmatively. The mean- 

ing is, that an allotmeat for them should be made only from the visible estati 
vorrected for iacomc and expenditure.-— 


* BdlamMatta. 
I D. 216 * 


t 


Vrihasp<sUi, See Jliti^dci vdAaiiii, Ch. 7. § 


Ydjiiifa^dcrfa, 2. 122ae 


2Sl-8:i 


5. Ext^ositioa 
of the text last 
cited. 


-The father's 
subsequent acqui- 
sitions belong to 
the son bora aftev 
separatbia. 


7. To beshar^ 
6(1 however with: 
such brothers as 
were reunited. 


8. Right of a 
postliamoiis «iu ; 


declared in a pao- 
sago of Ydjitytfr 

zeUtf/iZ^ 
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MITACSHARi. 


chap. I, 


0, Exposition 
of the text. 


10. An equal 
filmre is formed 
for him, out of the 
allotments of the 
rest ; making al* 
lowance for gain 
and for debts, 


9. A share allotted for one who is born after a separation 
of the brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy was 
not manifest, is “ his allotment.” But whence shall it be 
taken? The author replies, ‘‘from the visible estate” 
received by the brethren, “ corrected for income and expen- 
diture.” Income is the daily, monthly or annual produce. 
Liquidation of debts contracted by the father, is expenditure. 
Out of the amount of proi>erty corrected by allowing for both 
income and expenditure, a share should be taken and allotted 
to the [posthumous son.] 

1 0. The meaning here expressed is this : Including in the 
several shares the income thence arisen, and subtracting the 
father’s debts, a small part should be taken from the remain, 
dcr of the shares respectively, and an allotment, equal to their 
own portions, should be thus formed for the [posthumous] 
son born after partition. 


ANNOTATIONS. 

0. Ills allolment.] The pronoun his” refers to the son born after parti- 
tion. — Siihoirhinl, 

Corrected /o 7 * income and expenditure,^ If agriculture or the like have been 
practised l>y the brethren with their several shares after separation, the gain h 
“ income.” The payment of the father's debts, the suppoit of their own famU 
lies, and similar disbursements constitute expenditure.” Counting the in-* 
come in the shares, and deducting the expenditure from the allotments, as 
much as may be in each instance proper, should be taken from each portion, 
and an allotment be thus adjusted for aeon born of a pregnancy which existed 
at the moment of the fatliei^s decease, as well as the time of the partition, 
though not then manifest. — Suhod'hlnL 

10. LidUidlng in the several shares d-’C.] It is the patrimony though divid- 
ed, as much as when undivided. Since then the offspring, though yet in the 
mother s womb, is entitled to a share of the father’s goods, as being his issue, 
therefore that offspring is entitled to participate in the gain arising out of the 
patrimony. Here again, if it be a male child, he has a right to an equal share 
[with others of the same class.] But, if a female child, she participates for a 
282 
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sect. VI. EIGHTS OF A POSTHUMOUS SON &c. 

11. Thus must be understood to be likewise applic.able 
iti the case of a nephew, who is born after the separation of 
the brethren } the pregnancy of the brother’s widow, who 
was yet childless, not having been manifest at the time of the 
partition. 

12. But, if she were evidently pregnant, the distribution 
should be made, after awaiting her delivery ; as Vasishl’ha 
directs, Partition of heritage [takes place] among brothers 
[having waited] until the delivery of such of the women, as 
arc childless [but pregnant.”*] This text should be inter- 
preted, ' having waited until the delivery of the women who 
are pregnant.^ 


ANNOTxVTIONS. 

quarter of the share due to a brother of the same rank with herself. Thk, 
nhich will be subsequently explained, should be here understood.— 

11. Who icas yet childl^sB ] This is according to the reading and inter, 
pretation followed by Bdlam-hhatta, He notices, however, another reading, 
(ajirajasya instead of aproja^i) which connects tho epithet of ^'childless’' 
witli the brother. 

12. Slick of the women az arc childleiB hut pregnant, VdvhespaiiMhra 
connects the word “women” ( or ‘ wives') with the term “ brothers. The 
Valpataru^ and other compilations, also understand the wives of brothers to be 
meant ; but, in the Smritichandricdj the passage is iuter[)rcted as relating to 
tlic widows of the father. All concur in explaining it as meant of pregnant 
^\idovvs. 

This text should be interpreted ] The most natural construction of the 
original text is ' Partition of heritage is among brothers and women who are 
childless ; until the birth of issue.* Tho authors of the Cedpataru and 
OHntdmani follow that interpretation, and conclude that share should be 
‘set apart for the widow who is likely to have issue (being supposed pregnant:) 
‘iind, when she is delivered, the share is assigned to her son, if she bear male 
‘issue; but, if a son be not born, tho share goes to the brethren, and tho 
* woman sliall have a maintenauco.’ The author of the Smriti'cliandrkd 


^ The first part of this passage corresponds with a text of Vamht'has 
iuiititutes (17. 36.) ; but the sequel of it is not to be found in that work. 

2SS 


11, The pos- 
thumous son of a 
brother has the 
same right. 


12. If the preg' 
nancy be mani- 
fest, the partition 
should be post- 
poned until after 
the delivery : as 
directed by^ Vet* 
sisht'ha. 
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MITACSHARA. 


CHAP* 1. 


13. Presents of 
parents to tbeir 
children are in- 
contestable : 


according to Ydj- 
nyawdlcrja. 


14. Whether 
given after a divi* 
sion ; 


25. Or before 
it. 


16. This equal- 
ly holds good 
^hcn the separat- 


13. It baa been stated, that tbe son, born after partition, 
takes tbe whole of bis father’s goods and of his mother’s.*' 
But if tbe father, or tbe mother, affectionately bestow 
ornaments or other presents on a separated son, that gift 
must not be resisted by the son born after partition ; or, if 
actually given, must not be resumed. So the author 
declares : 

CXXIII. “Bat effects, whicli have been given 
“ by the father, or by the mother, belong to him on 
“ whom they were bestowed.”! 

14. What is given (whether ornaments or other effects,) 
by the father and by the mother, being separated from their 
children, to a son already separated, belongs exclusively to 
him ; and does not become tbe property of the son born after 
tbe partition. 

15. By parity of reason, what -was given to any one, 
before tbe separation, appertains solely to him. 

16. So, amoug brethren, dividing tbe allotment of their 
parents who were separated from them, after the demise ol 


ANNOTATIONS. 

acknowledges that to be the natural construction of the words ; but rejects 
the consequent interpretotion, because it contains a contradiction, and because 
widows are not entitled to participate as heirs. He expounds the text, neaily 
as it is explained in the MUdeshard, vis. ‘ Among brothers, who have 
' continued to live together, until tha delivery of the childless but pregnant 
‘ widow, partition of heritage takes place after the birth of the issue, when its 

‘sex is known; and does not take place immediately after the obsequies. 
Viswigv/ara'bhatia, in the Madaita-Pdrijdta, exhibits a similar interpretation, 
‘ Partition takes place after awaiting the delivery of widows who are evidently 
* pregnant.’ 


* Vide supra. § 1.— 7. 


t Ydjnyawaleya, 2. 123. 



sect. vii. allotment FOR WIDOWS &c. 

those parents, (as may be done by the brothers, if there be no son 
born subsequently to the original partition ;) what had been 
given by the father and mother to each of them, belongs 
severally to each, and is shared by no other. This must be 
understood. 


Section VII. 

Shares allotted to provide for widows and for the nuptials of 
unmarried daughters. — Tlie initiation of uninitiated 
Irothers defrayed out of the joint funds, 

1. When a distribution is made during the life of the 

father, the participation of his wives, equally with his sons, 
has been directed. (“ If he make the allotments equal, his 
wives must be rendered partakers of like portions.^^*) 
The author now proceeds to declare their equal participation, 
when the separation takes place after the demise of the 
father : * 

CXXIIIa. Of heirs dividing after the death of 

“the father, let the mother also take an equal share.“f 

2. Of heirs separating after the decease of the father, the 

mother shall take a share equal to that of a son ; provided no 
separate property had been given to her. But, if any had 

been received by her, she is entitled to half a share, as will 

be explained.! 


ANNOTATIONS. 

2. Proviiti no separate property had been given.'l Peculiar properly of » 
'foman [Strvfhana.) Vide C. 2. Sect. 11. § 1. 


* Section 2. § 8. 


t Ydjnyawaleya, 2. 123«. 

? Vide C. 2. Sect. 11, § 34. 


287 

«d 80118 are tko 
heirs. 


1. Thowldowa 

of the father are 
entitled to equal 
shares with the 
sons i 


as provided by 
Ydjnyawaleya, 


2. Exposition 
of the text. They 
take only half, if 
they have peculiar 
property. 
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mitacsharX. 


chap, j. 


3- The initia* 
tion of brothers 
should be com< 
pleted out of the 
commoa funds. 


4. Exposition 
of YdJnyawalcj/as 
text. 


5. For the mar- 
riage of sisters, 
quarter shares are 
allotted. 


Q. Explanation 


3. If any of tbe brethren be uninitiated, when the father 
dies, who is competent to complete their initiation ? I'he 
author replies : 

eXXIV. “ Uninitiated brothers should be ini. 
“ tiated by those, for whom the ceremonies have been 
“ already completed.”* 

4. By the brethren, who make a partition after the 
decease of their father, the uninitiated brothers should be 
initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states a 
different rule : 

CXXIV^y. “ But sisters should be disposed of in 
“ marriage, giving them as an allotment, the fourth 
“ part of a brother’s own share.”t 

6. The purport of the passage is this : Sisters also, who 


ANNOTATIONS. 

3. Initiatio7i.] Sa^iscdra; a .succession of religious rites comm enning on 
the pregnancy of the mother and terminating with the investiture of the 
Bacerdotal thread, or with the return of the btudent to his family and finally 
his marriage. 

4. Ey the brethren who mike a 'partition tfre.] By such, for whom all the 
initiatory ceremonies, including marriage, have been completed. — JBdlam~ 
hhatta. 

After the decease of their father.] In like manner, while the father is 
living but disqualified by degradation from his tribe or other incapacity, if the 
brethren bo themselves tbe persons who make the partition, the same rule 
must be understood in regard to the initiation of brothers at the charge of the 
common stock. — Bdlam-bhatta, 

6. 2'he 2 >’^^Vori of the passage is this.] As commentators disagree in their 
interpretation of the text, and a subtile difficulty does arise, the author proceeds 


* Ydjmjawalcyaj 2. 124, + Yajnyawilcya^ 2, 124(T. 

385-8G 



SECT. VU. 


ALLOTMENT FOR WIDOWS &c. 


.as? 


are not already married, must be disposed of, in marriage, by 
ibe brethren, contributing a fourth part out of their own 
allotments. Hence it appears, that daughters also participate 
after the death of their father. Here, in saying “ of a 
brother's own share," the meaning is not, that a fourth part 
shall be deducted out of the portions allotted to each brother, 
and shall be so contributed ; but that the girl shall be allowed 
to participate for a quarter of such a share as would be 
assignable to a brother of the same rank with herself. The 


of Ydjn\moaloya\ 
text. A quarter ii 
not to be taker 
from every bro 
ther’s share ; bui 
a portion, equal t< 
a quarter of th< 
amount of j 
brothers share, ii 
assigned to the sis 
ter. 


ANNOTATIONS. 

to show, that hia own exposition, and no other, conveys the real sense of the 
passage. Taking the ])hrase “ the uninitiated should be initiated" as here 
understood from the preceding sentence {§ 3,) he expounds the text : * Sisters 
also, who aro not already married &c.* 

Some thus interpret the words own share ^ After assigning as many 
‘ shares as there are brothers, a quarter part should be given to a sister, out 
‘of their several allotments : so that, if there be two or more sisters, a quarter 
‘ of every share must be given to each of them/ 

TWt others thus expound those terms : * Deducting a quarter from each 
‘ of their shares^ the brothers should give that to a sister. If there be two 
or more sisters, they and their brothers shall respectively take the same 
' subtracted share [and residue :] and no separate deduction shall be made 
^ [for each,’] 

Toth interpretations arc unsuitable : for, according to the first, if there be 
one brother and seven or eight sisters,* nothing will remain for the brother, 
if a quarter must be given to each sister ; or, if there be one sister and many 
brothers, the sister has a greater allotment than a brother, if a quarter must 
be given to her by each of her brothers ; and this is inconsistent with a text, 
which indicates, that a daughter should have less than a son. 

Under the second exposition, if there bo one sister and numerous brothers, 
the same objection arises, which was before ^ated ; or, in the case of one 
brother and seven or eight sisters, suppose the amount of brother’s share to bo 
a ninhcay the quarter of that is very inconsiderable, and the allotment ot 
shares out of it is still more trifling : the terms of the text “ giving them, as 


* If there be four sisters, nothing will remain for the brotlier ; if there be 
^ Qruator number^ the allotmcat of a quarter to ^ach is impossible. C. 


K K 
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7. Example, 
where thcbrotheia 
aud sisters arc of 
the same tribe. 


sense expressed is this : if the maiden be daughter of a 
Brahnmi, she has a quarter of so much as is the araouut of 
au allotment for a sou by a Brahmani wife. 

7 . For example, if a certain person had only a Brahmani 
wife, a. 1(1 i'.aves one son and one daughter; the whole pater- 
nal estate should be divided into two parts, and one such 
part bo sub-divided into four : and, the quarter being given to 
the girl, the remainder shall be taken by the son. Or, if 
there be two sous and one daughter, the whole of the father’s 
estate should be divided into three parts ; and one such part 
be sub-divided into four : and, the quarter having been given 
to the girl, the remainder shall be shared by the sons. lJut, 
if there be one sou and two daughters, the father’s properly 
should be divided into thirds, and two shares be severally 
sub-divided into quarters : then, having given two [quarter] 
shares to the girls, the son shall take the whole of the residue. 


ANNOTATIONS. 

an allotment, the fourth part,” (§ 5) would be imi)crtiiiout ; or, aduilttlog thiit 
the precept is observed, still there would be an inconsistency. 

I3ut, according to our method, since each sister has exactly a quaiter of n 
sliare, there is nothing contradictoiy to the terms of the text a fourth part' 
(§ 5.)— SalmChini* 

7. Divided into two partSf and one such pm I . into four.] If the text 
not so explicit, it might have been rather conclutled, that the estate 
should be divided into five parts ; one for the sister, aud four for the brotht^r . 
which would be exactly an allotment of u quarter of the amount of a brother d 
share to a sister. Eut, according to the distribution exemplified in the text, 
the sister receives one quarter of that which she would have received, had 
been male instead of female. It is, however, in the instance first stated, a 
seventh only of what her brother actually reserves for himself. 

This is consonant to Mcd'hdtifhi's interpretation of a parallel passage of 

where he observes, that Mf the maiden sisters bo numerous, tlic 

' portions arc to be adjusted at the fourth part of an allotment for a brotlici 


^ Vide infra. § 
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It must be similarly understood in any ease of an equal or 
unequal number of brothers and sisters alike in rank. 

8. Butj if there be one sou of a Bralmani wife and one 8- instance, 
daughter by a C$halrhja woman, the paternal estate should different tribes, 
be divided into seven parts ; and the three parts, which 
would be assignable to the son of a C-ihalriya woman, must 
be sub-divided by four : then, giving such fourth part to 
the daughter of the Cshatriya wife, the son of the Brahmani 
shall take the residue. Or, if there be two sons of the Brah- 
mni and one daughter by the Cshatriya wife, the father's 
estate shall be divided into eleven parts ; and three parts, 
which would be assignable to a son by a Cshalrl^a wife, must 
be sub-divided by four : having given such quarter share 
to the daughter of the Cshairiya, the two sons of the BraJt- 
mani shall share and take the whole of the remainder. Thus 
the mode of distributiou may be inferred in any instance 
of an equal or uuequal number of brothers and sisters dis- 
similar in rank. 


9. Nor is it right to interpret the terms of the text 
('^giving the fourth part” § 5) as signifying ‘ giving money 
sufficient for her marriage,’ by considering the word “ fourth” 
as indefinite. For that contradicts the text of Menu ‘‘ To 


0. The allots 
menfc of a fourth 
13 not iiuleQuite ; 
intentiiiig merely a 
sufficienry for de- 
fraying the cliarges 
of the iiian-iage. 


ANNOTATIONS. 

^ of the same class : thus the meaning is, let the son take three parts, and let 
‘ the damsel take the fourth.’ 

i). For her marriage ] Sansedra (§ 3.) signifies, in this instance, marriage : 
bince the previous ceremonies are not performed for females, but only for male 
children. — SuhodlUni 

'' Out of their own alloimenU respcctlvelf/f^ A difference in the reading of 
this passage is remarked iu the notes on Jtnivta-rdhfinff , (C. 3. beet. *4 § 30.) 
A further variation occurs in tho commentary by who reaiis 

Srodbhyali swdbhjnh “to their own sisters;” that is, ‘ sisters of their own 
classes respectively,* 


K K 3 
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CHAt>. !. 


10 Explana- 
tion of a text of 
Menu of like im< 
jport. 


11, Ad objec- 
tion answered. 


the maiden sisters, let their brothers give portions out of 
their own allotments respectively : to each the fourth part of 
the appropriate share ; and they, who refuse to give it, shall 
be degraded/^* 

10. The sense of this passage is as follows. Brothers, 
of the sacerdotal and other tribes, should give to their 
sisters helonging to the same tribes, portions out of their 
own allotments ; that is, out of the shares ordained for persons 
of their own rahk, as subsequently explained.f They should 
give to each sister a quarter of their own respective allot- 
ments. It is not meant, that a quarter should be deducted 
from the share of each and be given to the sister. But, to 
each maiden, should be severally allotted the quarter of a 
share ordained for a son of the same class. The mode of ad- 
justing the division, when the rank is dissimilar and the 
number unequal, has been stated : and the allotment of such 
a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be a sin : They, who refuse to give it, 
shall be degraded.’’ (§ 9.) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment of property sufli- 
cient to defray the expenses of the nuptials is all which is 
meant to be expressed ; the answer is, no ; for there is not 
any proof, that the allotment of a quarter of a share is inde- 


ANNOTATIONS. 

“ To each the fourth part of the appropriate sSai'e.”] This part of the text 
is understood differently by Jim'G>ta'Vdhanaf C, 3. Sect. 2. § 36. 

11. In both codes.] In the text of YdjnijawaUya and in that of 
SuhtdliinL 

Pronounced to be a In Menu's text. (§ d.)^Bdlam-bhatta. 


♦ Mem, 0. 118. 
289 


t Sect. 8. § 4. 



sect. tii. 


ALLOTMENT FOR WIDOWS &c. 


293 


finite in both codes ; and the withholding of it is pronounced 
to be a sin. 

12. As for what is objected by some, that a sister, who 
has many brothers, would be greatly enriched, if the allot- 
ment of a [fourth*] part were positively meant ; and that 
a brother, who has many sisters, would be entirely deprived 
of wealth ; the consequence is obviated in the manner before 
explained :t it is not hero directed, that a quarter shall bo 
deducted out of the brother’s owu share and given to bis 
sister ; whence any such consequence should arise. 

13. Hence the interpretation of Midlidlit'hl who has no 
compeer, as well as of other writers, who concur with him, 
is square and accurate ; not that of Bliamchi, 

14. Therefore, after the decease of the father, an unmar- 
ried daughter participates in the inheritance. But, before 
his demise, she obtains that only, whatever it be, which her 
father gives j since there is no special precept respecting this 
ease. Thus all is unexceptionable. 


ANNOTATIONS. 

13. Who has no coin^ecr,'\ Who is mdependent of control. Balam-hhatta, 
This commentator treats Asahdya as an epithet of the author next named 
[MH’hdtU’hi.) Tho word occurs, however, as a proper name iu the Vivdda- 
retndeara, in commenting on a passage of Menu (9. 165.) The meaning may 
he that ‘the opinion of AscJidya, Med'hdtil’M, and the rest is accurate : 
not that of BhdrucJiu 

Mid'hdtifhi ia a celebrated commentator on Menu : and his exposition of 
text (§ 9,) agrees with the author’s explanation of Ydjnyawdci/as 

(§5.) 

BhdrvcJLi, an ancient author, probably maintained the opinion and inter* 
pretation which are refuted in the present Section, 


* Mlamihatta, 


12, A further 
objection confuted. 


13. Mvdhdiitlii& 
doctrine is right, 
not BMfUchi'io 


14. Before the 
father’s demise, a 
daughter can Lave 
only what he 
pleases to give 
her, 
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1. Partition a* 
mong eons by 
women of different 
tribes, 


declared by 
Yajnyaivdcya, 


2. Explanation 
of the text, 


3. Etymology 
of a term contain- 
ed in it. 


MITjCcSHARX. chap. r. 

Section VIII. 

Shares of Sons lelonghig io dif'ereni Tribes. 

1. The adjustment of a distribution among' brothers alike 
in rank^ whether made with each other, or with their father, 
has been propounded in preceding passages (''When the 
father makes a partition The author now describes 

partition among brethren dissimilar in class : 

eXXV. “ The sons of a BraJmana, in the several 
“ tribes, have four shares, or three, or two, or one ; 
*' the children of a Cskatriya have three portions, or 
“ two, or one ; and those of a Vaisya take two parts, 
or one.”t 

%. Under the sanction of the Iaw,J instances do occur oT 
a Brahmana having four wives ; a Cshatrigay three ; Vakga, 
two : but a Sudra, one. lu such cases, the sons of a Brali- 
manU) born to him by women of the several tribes, shall bavo 
four shares, three, two, or one, iii the order of these tribes. 

3. The several tribes (twraoMA) . ] Women of the difiov- 
ent classes, the sacerdotal and the rest, here signified by the 
word tribe i^i'arna.) The termination sas, subjoined to noun 
in the singular number and locative or other case, bears a 
distributive sense, conformably with the grammatical rule. 1| 


ANNOTATIONS. 

2. lltidcT ihe sanclion, of the law.'] The initial words of a passage of 
Ydjnyawalcya (1. 57.) are cited in the text, for the sanction of the practice 
here noticed. 

3. Conformably with the grammatical rule.] The author quotes a rule 
grammar.— 5. 4, 43.) 

* Section 2. § 1. f Yajnyatoalcyai 2. 125. 

J Ydjnyamlcyat 1. 57i 11 Pdnlnl} 5. 4, 43. 
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SECT. VIII. SHARES OE SONS OF DIFFERENT TRIBES. 

4. The meaning here expressed is this : The sons of a 
Brahmana, by a Bralmani woman, take four shares apiece : 
his sons by a Cshaini/a wife, receive three shares each ; by a 
Taisia woman, two ; by a Sudra, one. 

5. The sons of a Cshatri^ay born to him by women of the 
several tribes, (for that is here understood,) have three shares, 
or two, or one, in the order of the tribes ; that is, the sons of 
a CshaMya man, by a Cskairiya woman, take three shares 
each j by a Yaht/a woman, two ; by a Budra wife, one. 

C, The sous of a Vaisya, by women of the several tribes, 
(for here, again, the same term is understood,) have two 
shares, or one, in the order of the classes : that is, the sons of a 
Vaisj/a man, by a Vawja woman, take two shares a piece ; by 
a ^lidm woman, one. 

7. Since a man of the servile tribe cannot have a son of a 
clilfcrent class from his own, because one wife only is allowed 
to him, (for “ a Hudra W'oraau only must be the wife of a 

man f*) partition among his children takes place in the 
manner before-mentioned. 

8. Although no restriction be specified in the text (§ 1.), 
it must bo understood to relate to property other than land 
obtained by the acceptance of a gift. For it is declared [by 
ViiJiaspati\\ “Land obtained by acceptance of donation, 
“must not be given to the son of a Cshairhja or other wife 
“ of inferior tribe : even though his father give it to him, the 


ANNOTATIONS. 

7. hi ike manner hr/ore-menlinned.] As directeil by the texts above cited, 
i^ojn^awalcya, 2. 115. and 118. Vide Sect. 2. and 3.) — Subid'liini, 


f Vdlixm-hhalta supplies the author’s name. 
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4, Distributioa 
among the sons uf 
a hruJmana, 


5, Among the 
sons of a Cshutri^ 


6. Among the 
sons of a Vaisya.^ 


7, Among the 
sons of a 


8. Land receiv- 
ed ill gift k ex* 
cliisivuly taken l»y 
the JJrahniam*.i 
son : as dn eoted 
by Vrihasimti, 


* Menu, 3 , 13 . 
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9. Acquired hy 
other means, as 
purchase &c. it is 
shared by the sons 
of the Cshatriyd 
and Vai^ya ; but 
not by the Sudraa 
sou. 


10. The entire 
exclusion of the 
son by a Sudra 
woman, as ordain- 
ed by Menu, sup- 
poses something 
to have been bes- 
towed on him by 
his father. 


Else he shares 
the movables. 


MITACSHARA. chap, r 

son of the Brahmani may resume ifc, when his father is 
“ dead." 

9. Since acceptance of donation is hero expressly stated, 
land obtained by purchase or similar means appertains also to 
the son of a Cshatriya or other inferior woman. For the son 
by a Sudra woman is specially excepted (“ The son, begotten 
on a Sudri woman by any man of a twice-born class, is not 
entitled to a share of land."*) Now, if land acquired by 
purchase and similar means did not belong to the sons of a 
Cshatriya or Vaisya wife, the special exception of a son by a 
Sudra woman would be impertinent. 

10. But the following text “ The son of a Brahmana,^, 
Cshatriya or a Vaisya, by a woman of the servile class, shall not 
share the inheritance : whatever his father may give him, let 
that only be his property :"t relates to the case where something, 
however inconsiderable, has been given by the father, in his 
life-time, to bis son by a Sudra woman. But, if no affectionate 
gift have been bestowed on him by bis father, he participates 
for a single share [of the movables]. Thus there is nothing 
contradictory. 


AiS NOTATIONS. 

P, £( gotten on a Sudri woman.J Stidri does not here bear its regular 
8ignific.ation of ‘ wife of a Sudra man,’ but intends a wife of the regenerate 
man, lieing n Sudra woman. — SMd'hini and Bdlam-hhaita, 

The special exception of a son hy a Sudra woman would he imperiineiit.] 
Since the son of the Sudra is specifically excepted, it follows, that the sons ol 
the Cshatriya wife and those of the Vaisya do participate.— SaWd hint, 

10. Where somelhitiy .... has been given.'} Where an affectionate gift 
has been bestowed. In some copies, the reading is so : (prasdda-daltavi m 
place of p’adattam.)~-Bdlam-bhaUa. 


* This also is a passage of Fvihaspali. See J'm&ta’Vhluina, Ch. 0. § 22. 
t il/esu, 9. iS5, 
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Section IX. 


Vistrihitioa of effects discovered after Partition. 

1 . Somqj.liin" is bore added respecting the residue after a 
general distribution of the estate. 

eXXVI. “ Effects, which have been withheld by 
“ one coheir from another, and which are discovered 
“ after the separation, let them again divide in equal 
“ shares : this is a settled rule.”* 

2. What had been withheld by coparceners from each 
other, and was not known at the time of dividing the aggre- 
gate estate, they shall divide in equal proportions, wlien it is 
discovered after the partition of the patrimony. Such is the 
settled rule or maxim of the law. 

3. Here, by saying “ in equal shares” the author forbids 
partition with deductions. By saying “ let them divide,” he 
shows, that the goods shall not be taken exclusively by the 
person who discovers them. 

4. Since the text is thus significant, it docs not imply, 
that no oITence is committed by embezzling the common 
property. 

5. Is it not shown by Menu to be an ofl’ence on the part 
of the eldest brother, if he appropriate to himself the common 
property 4 and not so, on the part of younger brothers? 
“An eldest brother, who from avarice shall defraud his 
younger brothers, shall forfeit the honours of his primogeni- 
tore, be deprived of his [additional] share, and be chastised 
V the king.”f 


1 , Ydjmciwih 
rya directs the dis- 
tribution of goods 
which were with- 
held from pai ti** 
tion« 


2. When dis- 
covered, tJiey shall 
be divided. 


S. Til equal 
sbarep, by all the 
coheirs. 


4. The cnilioz- 
zlcuient was an 
offence. 


5. Is H HO, only 

if committed by 
an chler brother, 
as in .T. passage of 
Menu ‘i 


h h 


2. 12f5. 


t Mriiu. f». 21!?. 
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CHAP, j, 


6. No. If cri- 
minal in an elder 
brothtr, it is bo, 
a, ft}rtiori, in a 
younger bi other. 


A passage of 
the Ft’i/a declares 
the guilt in gene* 
ral terms. 


7. Explanation 
of that paiisago. 


8. Emlezisle- 
ment of common 
property is crimi- 
nal in any person. 


9. The use of 
it, tinder tlie sup- 
position of a right 
to do so, is argued 
to be innocent. 


C. That iufercnce is not correct; for, by pronouncing 
such conduct criminal in an elder brother, who is independent 
and represents the father, it is more assuredly shown {by the 
argument exemplified in the loaf and staff) to be criminal in 
younger brothers, who arc subject to the control of the eldest 
and bold the place of sons. Accordingly it is declared [in 
the Veda*] to be an offence without exception or distinction ; 
'■' Him, indeed, who deprives an heir of his right sliaro, ha 
does certainly destroy ; or, if he destroy not him, he destroys 
his sou, or else his grandson/'f 

7. Whoever debars, or excludes, from participation, an 
heir, or person entitled to a sharey and docs not yield to hitn 
liis due allotment ; he, being thus debarred of his share, des- 
troys or annihilates that person who so debars him of his 
right ; or, if he do not immediately destroy him, he destroys 
his son or his grandson. 

8. It is thus pronounced to be criminal in any person to 
withhold common property, without any distinction of eldest 
[or youngest.] 

9. It is argued, that blame is not incurred by one who 
takes the goods, thinking them his own, under the notion, 
that the common property appertains also to him. 


ANNOTATIONS. 

C. By ike aTgunent (xempUJIed in the loaf and staff.] If ft stafl, to 

.a loaf is attached, be taken away by thieves, it is inferred, that assuwtlly 

the loaf also has been stolen by them.? So, in the case under consWcratwH. 
if the oldest, who is independent and represents the father, be crmima' ^ 
withholding the goods, the game may surely be affirmed concerning the k* 
if thoy do ao. — SuboiVkhti, 

* Bdlam hliaita, 

t A jiaBsago of tlie Veda^ as observed by JBdlam lhaUi^t 
J See Jim'dta vQhav(rf 2, 25. & 3. 1. 
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10. That is wrong’. He does incur blame : for, though lo. T.at Rtill 
he took it thinking it his own ; still he has taken the property 

of another person, contrary to the injunction which forbids 
his so doing. 

11. As in answer to a proposed solution of a difficulty n. An iilnstra. 
af an oblation of green kidney beans* be not procurable, tZidmr 

and black kidney bcansf be used in their stead, by reason of 
the resemblance, the maxim, which prohibits the employment 
of these in sacrifices, is not applicable, because they were 
used by mistake for ground particles of green kidney beans / 
it is on the contrary maintained, as the right opinion, that, 

^although the ground* particles of green kidney beans be 
faiken as being unforbidden, still the ground particles of black 


ANNOTATIONS. 

11. As in answer to a proposed solution.] The author here aiUluces an^ 
example of reasoning from the Minuinsd^ in the Gth book 3d 

►Section (pdda) and 6th topic (ad'1ilcarana.)Sub6dldni, 

The black kidney bean, with certain other kinds of grain, 13 declared by a 
passage of the Veda unfit to bo used at sacrifices. >\u oblation of green 
kidney beans, by another passage of the same, is directed to lie made on 
certain occasions. If then the green sort be not procurable, may the black 
kind be used in its stead ? The solution first proposed is, that the black sort 
may be substituted for the green kind, in like manner as wild rice is used in 
place of the cultivated sort : and, in answer to the argument drawn from the 
special prohibition, it is pretended, that the prohibition holds against the use 
of the black kidney bean as such, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beaus as 
being unforbidden. But the correct and demonstrated opinion is, that the 
black kind is altogether unfit to be used at sacrifices, being e.xpressly prohibit- 
ed: its particles, therefore, althougli intermixed Avith other soils, are to bo 
avoided ; and for this reason they must not be used as a substitute for the 
other 'k\nd.-—Sub6dliini and Bulaiii-bhatta. 


• Mudga ! Phaseoliis Miiiigo ; green kidney beans, 
t Mdsha ; Phascolus 31a.\', v, radialus : black kidney beans. 

,as)d-ya 
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CHAP. I, 


12. Conclusion* 


1. Tlie issue of 
one by tho wife 
of another, is heir 
to both* 


2. Interpreta* 

tiou of Yfiju^a^ 
text. 


kidney beans are also actually employed : and tbe probibitoiy 
command is consequently applicable in this case.' 

13. Therefore it is established, both from the letter of the 
law and from reasoning, that an offence is committed by 
taking common property. 


Section X. 

Rights of the Dwyamnshyflyana or Son of two Fathers. 

1. Intending to propound a special allotment for the 
Bwgdmusligdgana (or sou of two fathers,) the author previous- 
ly describes that relation. 

CXXVII. “ A son, begotten by one, who has 
“no male issue, on the wife of another man, under a 
“legal appointment, is lawfully heir, and giver of 
“ funeral oblations, to both fathers.”^' 

3. A son, procreated by tbe husband's brother or other 
person (having no male issue,) on the wife of another mau, 
with authority from venerable persons, in the manner before 
ordained, is heir of both the natural father and the wife s 


ANNOTATIONS. 

1 , Dwyiimuahyuyana, or son of ttvo fathers ] As here described, tlw 
Dioijdmmhjayana is restricted to one dcscri|jtion of adoptive son, tho Cshdiraja 
or son of tho wife : but the term is applicable to any adopted son retaining his 
filial relation to his natural father with his acquired relation to his adoptive 
parent. — See Sect. 11. § 32. 

2. /n the manvier before ordalneih] The initial words of another passage 
of ydjmjamleya are here cited. It is as follows: “Let thehnshauils 
“ brother, or a kinsman near or remote, having been authorized by venerable 


300-117 . 
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husband : be is successor to their estates, and giver of ob- 
hations to them, according to law. 

3. The meaning of this is as follows. If the husband’s 
brother, or other person, duly authorized, and being himself 
destitute of male issue, proceed to an intercourse with the 
wife of a childless man, for the sake of raising issue both for 
himself and for the other ; the son, whom he so begets, is the 
child of two fathers and denominated Dvo^Lmushjaijam. lie 
is heir to both, and offers funeral oblations to their manes. 

4. But, if one, who has male issue, being so authorized, 
have intercourse with the w'ife for the sake of raising up 
issue to her husband only ; the child, so begotten by him, is 
son of the husband, not of the natural father : and, by this 
restriction, he is not heir of his natural father, nor qualified 
to present funeral oblations to his manes. It is so declared 
by Menu : The owners of the seed and of the soil may be 
considered as joint owners of the crop, which they agree by 
special compact, in consideration of the seed, to divide 
between them.”* 

5. By special compact.] When the field is delivered by 
the owner of the soil to the owner ot the seed, on an agree- 
ment in this form, “ let the crop, which will be here produced, 
belong to us both then the owners both of the soil and of 
the seed are considered by mighty sages as sharers or pro- 
prietors of the crop produced in that ground. 


ANNOTATIONS. 

'’persons, find being anointed with butter, approach the childless wife at 
"proper seasons, until she become pregnant. He, who approaches her in 
" any other mod^ is degraded from his tribe. A child, begotten in that mode, 
” is the husband's son, denominated f CsMti’ojaJ son of the wife, t 


* Menu. !), 53. t YdjHyaiealfffd, 1. 69-70. 
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3. Further ex- 
planation of it. 


4. But, if the 
natural father 
have other male 
issue, the child is 
sou of the husband 
only ; as appears 
from a passage of 
Menu, 


5. Exposition 
of the text. 



m 


MITACSHARA. 


CHAP, r. 


6. Another pas- 
sage of the same 
author. 


7. If there be 
no stipulation, the 
child belongs to 
the mother's hus* 
band. 


8. The com' 
mission to raise 
np issue is restrict- 
ed to an afhanced 
wife : as appears 
from acom[)arisim 
of passages of 
Menu, 


6. So [the eamc author.] " Unless there he a special 
agreement between the owners of the land and of the seed, 
the fruit belongs clearly to the land-owner j for the soil is 
more important than the seed.”* 

7. But produce, raised in another’s ground, without 
stipulating for the crop, or without a special agreement that 
it shall belong to both, appertains to the owner of the ground : 
for the receptacle is more important than the seed ; as is ob- 
served in the case of cows, mares and the rest. 

8. Here, however, the commission for raising up issue is 
relative to a woman who was only betrothed, since any other 
such appointment is forbidden by Mem. For, after thus 
premising a commission, “ On failure of issue, the desired 
offspring may he procreated, either by his brother or some 
other kinsman, on the wife who has been duly authorized : 
anointed with liquid butter, silent, in the night, let the kins- 
man, thus appointed, heget one son, but a second by no 
moans, on the widow [ or childless wife ;]”t Menu has him- 
self prohibited the practice : “ By regenerate men, no widow 
must be authorized to conceive by any other : for they, who 
authorize her to conceive any other, violate the primeval 
law. Such a commission is no where mentioned in the nup- 
tial prayers ; nor is the marriage of widows noticed in laws 
concerning wedlock. This practice, fit only for cattle, and 


ANxNOTATIONS. 

8. The commission . ... is relative to a woman who was only leirolM.] 
The commentator, Bdlam-hhaUa, diasents from this doctrine : and citoa paBaaiiCS 
of law to show, that, after troth verbally plighted, should the intended husband 
die before the actual celebration of the marriage, the damsel is at the disposal 
of her father to be given in marriage to another husband. It is unnecessary 
to go into his explanation of the passages cited in the text, in support of 
another opinion. 


^ Menu, 9 . 52 . 

298 
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repreliencled by learned priests, was introduced among men, 
while Vina had sovereign sway. He, possessing the whole 
earth, and therefore eminent among royal saints, gave rise to 
a confusion of tribes, when his intellect was overcome by 
passion. Since his time, the virtuous censure that man, who, 
through delusion of mind, authorizes a widow to have inter- 
course for the sake of progeny,”* 

9. Nor is an option to be assumed from the [contrast ofj 
precept and prohibition. Since they, who authorize the 
practice, are expressly censured ; and disloyalty is strongly 
reprobated in speaking of the duties of women ; and con- 
tinence is no less praised. This, Menu has shown : “ Let the 
faithful wife emaciate her body by living voluntarily on pure 
flowers, roots, and fruit ; but let her not, when her lord is 
deceased, even pronounce the name of another man. Let 
her continue till death forgiving all injuries, performing 
harsh duties, avoiding every sensual pleasure, and cheerfully 
practising the incomparable rules of virtue, which have been 
followed by such women, as were devoted to one only 
husband. Many thousands of Brahmanas, having avoided 
sensuality from their early youth, and having left no issue 
in their families, have ascended nevertheless to heaven ; 
and, like those abstemious men, a virtuous wife ascends to 
heaven, though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity : but a widow, who, 
from a wish to bear children, slights her deceased husband, 
briusTS disgrace on herself here below, and shall be excluded 

O O 


ANNOTATIONS. 

9. It it not rljU to deduce m option:] For an option is inferred in the 
case of equal things : but here a censure is passed on those persons, wlio 


* Memij 9. Oi.— QS* 
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9. An option 
miiftt not be in- 
ferred from the in- 
junction contrast- 
ed with the pro- 
hibition : for Mcim 
enjoins continence 
to a widow. 



SOI 


MITACSHARA. 


ciur. L 


10. Menu ex- 
plains the occasion 
on which she may 
be authurized to 
raise up issue to 
her husband. 


11. Interpreta- 
tioju of the text. 


from the abode of her lord.''* Thus the legislator has 
forbidden the recourse of a widow or wife to another man, 
even for the sake of progeny. Therefore it is not right to 
deduce an option from the iiy unction contrasted with the 
prohibition. 

10. The authorizing of a woman sanctified by marriage, 
[to raise u[) issue to her husband by another man,] bring 
thus prohibited, what then is a lawful commission [to raise 
up issue?] The same author explains it: “The damsel, 
whose husband shall die after troth verbally plighted, his 
brother shall take in marriage according to this rule : having 
espoused her in due form, she being clad in a white robe, and 
pure in her conduct, let him privately approach her once in 
each proper season, until issue he had/'f 

11. It appears from this passage, that he, to whom a 
damsel was verbally given, is her husband without a formal 
acceptance on his part. If ho die, his own brother of the 
whole blood, whether elder or younger, shall espouse or take 
in marriage the widow. “In due form," or as directed by 
law, “ having espoused” or wedded her, and “ according to 
this rule," namely with an inunction of clarified butter and 
with restraint of voice &c. let him “ privately" or in secret, 
“ approach her, clad in a white robe, and pure in her conduct," 
that is, restraining her mind, speech and gesture, “ once" at 
a time, until pregnancy ensue. 


ANNOTATIONS. 

authorize such a practice, aud none upon those who forbid it. The injunction 
and the prohiidtion are consequently not equal ; and therefore an option 
not inferred. — SubdiVhini, 


^ Mem, 5. 157.-101. 
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t Me»Vi 9, OPi— 70 . 
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12. These espousals arc nominal, and a mere part of the 
form in which an authorized widow shall be approached j like 
the inunction of clarified butter and so forth. They do not 
indicate her becoming the wedded wife of her hrother-iu-Iaw. 

13. Therefore the offspring, produced by that intercourse, 
appertains to the original husband, not to the brother-in-law. 
But, by special agreement, the issue may belong to both. 


Section XI. 

Sons hj Wirtli and hy Adoption, 

1. A distribution of shares, among sons equal or unequal 
in class, has been explained. Next, intending to show the 
rule of succession among sons principal and secondary, the 
author previously describes them. 


ANNOTATIONS. 

12. These espouseth o,yc nowuwaLj The notion is this : as an iiuinclion of 
clarified butter, and other observances, are jirescribed as mere forms in ap^ 
proaching an authorized widow ; so these espousals are a mere part of that 
iiitcrcourso, and not a princi})al and substantive act, whence the parties might 
lo supposed to become a married couple . — Sabiurhljii an<l HulaviMtAUa. 

For the woman cannot become a lawful wedded wife, being twice-married,— 
Jkilani-fjhattri. 

13. The> efore the offspring cf'c.] The child is not a legitimate son ( mr'^.sa ) 
of botli parents ; but is ( csMlrajii) son of the soil or wife, and api^rtauis to 
the husband or ow’iier oflhc soil, provided no agreemiuit were m.ado to this 
efl'tct : ‘the offspriug, here produced, shall belong to us l>oth.’ But, if such a 
stipulation exist, he is son of both . — ISuhodldni aud Bdlam bhalta, 

He is not legitimate son ( anrasa j of the natural father, but similar lo a 
h^gitimato son ; as will be made evident in the se<|uel.* — BalcmdjhaltJ., 

1- Son of Mb maternaX gfmidsire,] In the numerous quototious of this 
passage, some read sutah “son,’’ others “ called,’ and others .'igalu 


yo5 

1 2. The inter' 
com so of* the 
widow with her 
luKsbiimi’hkiiiaiuau 
is ft uoiuiuul mar- 
riage. 

13. The isfiiQ 
belongs to the 
lm.sl)and ; or, by 
5!)iccial agieemeiitj 

lo both, 


I. Sons by birth 
and by adoption 
are described by 


^ Vide Sect. 11. § 4, 
U M 


300-301 



806 


mitXcshaeX. 


CHAP. 1 , 


1st, The legiti- 
mate son. 

2nd. Son of ail 
appointed daugh- 
■ter 

Srd. Son of the 
wife. 


CXXVIII. “ The legitimate son is procreated on 
“ the lawful wedded wife. Equal to him is the son 
“ of an appointed daughter. The son of the wife is 
“ one begotten on a wife by a kinsman of her husband, 
“ or by some other relative.” 


4th. Son of hid. CXXIX. “One, secretly produced in the house, 

den origin. n i ^ •• w tmi- 

5th. Son of an is a soH of hidden origin. A damsel s child is one 

tmmarriod woman. , . -it 

“ born of an unmarhed woman : he is considered as 
“ son of his maternal grandsire.'' 


Cth. Son of a 
twi'ae-manied wo- 
man. 


7th. Son given, 


eXXX. “ A child, begotten on a woman whose 
“ [first] marriage had not been consummated, or on 
“ one who had been deflowered [before marriage,] is 
“ called the son of a twice-married woman. He, 
“ whom his father or his mother give for adoption, 
‘1 shall be considered as a son given.” 


8th. Son bought. 


lith. Son made. 
10th. Son self- 


given 

11th. Son of a 
pregnant bride. 


CXXXI. “ A son bought is one who was sold by 
“ his father and mother. A son made is one adopted 
“ by the man himself. One, who gives himself, is 
“ self-given. A child accepted, while yet in the womb, 
“ is one received with a bride.” 


12 til. Son de- 
fier ted, 


CXXXII. “ He, who is taken for adoption, having 
“ been forsaken by his parents, is a. deserted son.”'’^' 


ANNOTATIONS. 

malah “ considered,” The sense is not materially affected by these (liffer' 
encea ; as either term, being not expressed, must be understood. 
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2. The issue of the breast (uras) is a legitimate son 
(aHrasa.) Ho is one born of a legal wife. A woman of equal 
tribe, espoused in lawful wedlock, is a legal wife ; and a son, 
begotten [by her husband*] on her, is a true and legitimate 
son j and is chief in rank. 

3. The son of an appointed daughter fpiUricd-puiraJ is 


ANNOTATIONS. 

2. A son, legotlen on a woman of eq^ml tribe.\ lu fact it ia not to be so 
understood. For it contradicts the author’s own doctrine, since ho includes 
the and others, born iii the direct order of the tribes, amon^ 

legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe : and, if issue by women of different tribes bo not deemed legitimate, 
being considered as born of wives whom it was not la^^ful to marry, then it 
might follow, that other persons would take the heritage, although such sons 
c,\iste(b lienee the mention of a wife equal by tribe intends only the pre- 
ferabloncsB [of her or her oflsiiriiig ;] and the restriction, that she be a lawful 
wife, c\eludcs tho esheiraja or issue of the soil, and the i'Q^\,,— l'^eercunllr6d^y{jC, 
The sou by a woman of equal tiibc espoused in any of the iiiegular forms 
of marriage (A.'^wra is a logitiinate sou : and the sons of a l>y 

vives espoused iu the direct order of the classes cDc?.), denumiiiatod 

the Mardlidmdcta, the and the PaVufSrtiia or ; and the 

sons of a C^katrhj^ by wives of the 7 or fiiu/ra tribe, named the 1/ft- 
Jiislif/a and the U^jra ; and the sun of a Vaht/a by a Sitdn woman, called the 
Carana ; are all legitimate sons. — Vimf^mvara hhattd m the 21adiina-PdrtJdlic, 
By the term ^‘lawful” is excluded a woman espoused by one to whom such 
marriage was not permitted: therefore the sons byMVomcn of .superior tribe 
arc not Icgitiniiito ; and, for this purpose, the wwd ‘UawTul has been inti O' 
iluced into tho text (§ 1.) A lawful wife for a man of a regenerate tribe la a 
■woman of a regenerate tribe j and, for a Si(dj*u man, a Sudyci woman, hor 
want of a wife of preferable description, one analogous is allo\Ycd, Con- 
frequently it is not indispensable, that tlic wife be of the preferable description. 
Fven a Sudtd woman may he the wife of a regenerate man i and her issue is 
k'gitimate, as will be shown. — Bdlam-bhaiia* 

3. Eqml to the legilimaie soji/j The daughter appointed to ho a sou, and 


^ Bdlam-hfiaita directs this to be supplied in conformity with passages of 
(15, 2.) and Menitf D, ICO.) 

31 M 3 


2. Exposltioa 
of the text. Legb 
timate son. 


3, Son of an 



SOS 


CILVP. I. 


appointed 
dan^hter^ describ'* 
ed by VasiMha; 
and daughter ap- 
pointed "to be a 
pan ; 


mitXcsharX. 

equal to Lim ; tHat is, equal to the legitimate son. The term 
signifies son of a daughter. Accordingly he is equal to tho 
legitimate son ; as described by VasisMha : “ This damsel, 
w'ho has no brother, I will give unto thee, decked with orna- 


ANNOTATIONS. 

the son of an appointed daughter, are either of them equal to the legltiinate 
fion.— F<.sH’('d?yoim in the Madana^Pdrijdta» 

Since the son of an appointed daughter is son of legitimate female issue, 
tliei ■ fore lie Is equal to a legitimate son : but he is not literally a legitimate 
son, being one remove distant. — Visweswara in the Stthud'hini, 

fV Utiil iri'm may signify ti'e.] It may signify a daughter who becomes by 
appolntiULut a son ; that is, who is pot in place of a son. Although she be 
io yet being female, she is merely e(iual to a son. — VeeramitrOdaya, 

VA\: n\ to him,’’ equal to the legitimate son, is the puiried-putra or daugh- 
Ui ai 'i/uintcd to be a son : for, since all the terms of the definition ofalcgitimato 
sun, excepting sex, are ajjplicablo to her, she is similar to Ima.—Ap(i7*drca, 
The Puinc((-}^%Ura is of four descriptions. The first is tho daughter ap- 
pointed to be a son. She is so by a stipulation to that effect. The next is 
her son. lie obtains of course the name of ^son of an appointed daughter,’ 
without any special compact. This distinction, however, occurs : he is nut 
in placo of a son, but in place of a son’s sou, and is a daughter’s son. 
Accordingly he is described as a daughter’s son in the text of Sane* ha and 
JLichita : “ An appointed daughter is like unto a son ; as PrdchcHasa has 
declared : her offspring is termed sou of an appointed daughter : he offers 
funeral oblations to the maternal grandfathers an<l to the paternal grandsires. 
Tliere is no difference between a son\H son and a daughter’s son in rcppoct of 
benefits conferred.” The third description of son of an appointed daughter 
is the child born of a daughter who was given in marriage with an express 
stipulation in this form the child, who shall be born of her, shall be mine 
for the purpose of performing my obsequies.”* He appertains to his maternal 
grandfather as an adopted son. The fourth is a child born of a daughter who 
was given in marriage with a stipulation in this form : “The child, who shall 
])e born of her, shall perform the obsequies of both.” He belongs, as a sou, 
both to his natural grandfather and to his maternal grandfather. But, in tho 
case where she was in thought selected for an appointed daughter,! she is so 
without a compact, and merely by an act of the mind,— II imddri. 


* Mem, 9, 127. 

m 


t Menuj 9, 136. 
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merits ; ilie son, who may be born of her, shall be my son/’* 
Or that term m.ay signify a daughter becoming by special 
appointment a son. Still she is only similar to a legitimate 
son ; for she derives more from the mother than from the 
father. Accordingly she is mentioned by VasisM’ha, as a 
son, but as third in rank : “ The appointed daughter is con- 
sidered to be the third description of soiis.”t 

4. The son of two fathers is inferior 

to the natural father’s legitimate son, because he is produced 
in another’s soil. 


ANNOTATIONS. 

The son of the appointed daughter belongs in general only to the maternal 
grandfather : but, by special compact, to the natural father also. Thus Yama 
says : Let the eon of an appointed daughter perform the obsequies of his 
maternal ancestors exclusively : but, if ho succeed to the property of both, let 
liiiri perform tho obsequies of both.” Accordingly this child also is denoiuh 
iiated dwifthiush jjdyana or son of two fathers. — Bdlam hhatla, 

** The appointed daiKjlder h the third dcscri2dio)i nj* sons '^For she, who 
has no brotlier, reverts to her male ancestors and obtains a renewed filiation.’' — 
VasiM'ha.W 

Tho adopted daughter is counted by VaslshCha as the third: not by Ydjnya- 
U'airpa. — SabodliinL 

Mifra Misra reads second instead of third ; against the authority of the 
institutes and of every compiler who has cited this passage. 

4. Is inferior to the lajiiiiimic IIo is similar to the son of the body.— 
Bdlanvhhaila.. 

Is not the son of two fathers the otfspring of his natural father ? Is ho 
then a legitimate son ? or one or other of the various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says : “ He is 

not different from him ; ’ lie is equal to a son of the body. — Snhod'hinl. 

The commentary last cited reads iiiisishta ‘not different instead of ajxic) ishta 
Mnforior.’ — Both readings are noticed by Bdlam-Maila. 


* VasisKiliaf 17. Id. t yasishtitaf 17. M. 

J Vide SScct. 10. il ^ ^isishi hay 17. li>. 


as also described 
by rasishtlia. 


4. Son of two 
fathers (Sect* 10.) 
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CHAP. r. 


6. Son of the 5. A cliUd, begottcu by another person, namely by a 
kinsman, or by a brother of the husband, is a wife’s son 
{eshetraja.) 

den ori°” hidden origin [gud’hajti) is one secretly 

brought forth in the husband’s house. By excluding the 
case of a child begotten by a man of inferior or superior tribe, 
this must be restricted to an instance where it is not ascer- 
tained who is the father, but it is certain that ho must 
belong to the same tribe. 


ANNOTATIONS. 

5. A child, hegoUen hy anoilieir person, ,,, ,is a mfes sow.] There are two 
descriptions of eshetraJa or wife’s sou ; the first of them is son of hoth fathers 
( dwlpitnca ; ) the other is adopted son of the wife’s husband.— 

A son begotten; under a formal authority, liy a kinsman being of equal class, 
or by another relative, is a wife’s aon.~l’is?eci'wam iu the Madana-Pdrljala. 

6 . lie must helong to the same fnhe.'] A child secretly conceived by a 
woman, in her husbaiid’a house, from a man of the same tribe, but concern- 
ing whom it is not certainly known who the iiidi\idual was, ls named a son 
of concealed origin. The ignorance «aa to the particular person must be the 
husband’^, not the wife’s : and the knowledge of his equality in trilio may be 
obtained through her ; for surely she must know who lie is. Hut, if she 
really do not know his tribe, having been secretly violated b}’' a stranger [in a 
dark night,’**'] then the child bears the name of a son of hkhlen origin, but 
is not so fit a son as the one before described. — ViswCswara in the Madaua- 
Pdrijdla. 

In such circumstances, the child must be abandoned, say others. — Bdlavu 
lhatia, 

8iiice the natural father is not known, the child belongs to the same tribe 
with his mother. But, if theie be a suspicion, that ho was begotten by a man 
of inferior tribe, be is contemned.— Misra in the (Srddd’/iu- 
chintdmani. 

A son, who is born of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother’s husband, and 
called son of concealed origin. Being son of the adoptive father’s own wife 


301.5 
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7. A damsel’s child {edmna) is the offspring of an 
unmarried woman by a man of equal class (as restrict- 
ed in the prccedinjf instance :) and he is son of his 
maternal grandfather, provided she be unmarried and abide 
in her father’s house. But, if she be married, the child 


ANNOTATIONS. 

aiul begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him. — Apardrea. 

7. By a man of equal claims.'] As the son before described must be one 
begotten by a man of like tribe, so must this son also be the offspring of a 
man of equal class. “ Damscr’ does not here signily uniiiarrried only : for, 
even with that import, the term is frequently u.scd in the sense of ^ uucouncct- 
ed with man.* But it signifies a woman with whom a regular marriage lias 
not been consummated. 

Tlie meaning of the passage of the Mitdeshard is this ; Unmarried** 
signifies one, whose nuptials have not been commenced ; ^‘married,’* whose 
nuptials are begun, The afii.x here implies an act begun and not past. For 
a child begotten by a paramour alike in clas.s, on a woman whose marriage is 
complete, is a son of concealed origin. — Veeramllrddaya, 

The child, born of an unmarried woman, is denominated son of a damsel ; 
aiul is considered by Menu and the rest as son of his maternal grandfather. 
Being produced in a soil which in some measure appertains to liinj, namely liis 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Ydjnyawalcya, next after him. — AjMrdrca, 

If the mateinal grandfather have no male issue, then the damsels son is 
deemed Lis son ; if he have issue, then the child is son of Un^ husband. 1C 
both be childless, he is adoptive son of both. — Pdrijdta cited in the BetniU 
cor a and SiMliivMca, 

If cither of them be destitute of male issue, the child is his son ; but, if 
both bo so, the child is son of hoi]x,—Bdlam-hhaiian 
So Menu intimates.] The meaning of the passage cited from Menu is as 
follows ; a young woman, betrothed, but whose nuptials have not been com- 
pleted ; and who is consequently a maiden, since she is not yet become the 
wife of her intended husband : a son (we say) borne by such a damsel is 
denominated a damseBs child, and is considered as son of the bridegroom ; 
that is, of the person by whom she is espoused. Accordingly the condition 
“ in the house of her father’* is pertinent as an explanatory phrase : for, after 
niarriage, she inhabits the house of her husband,— Vceramiti'odayce. 


7. Son of an im- 
married woman; 
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CHAP, I. 


de scribed 
Mcna^ 


8. Son ( 
twice-married 
man. 


by becomes son of her hnsband. So 3Ienu intimates j •' A son 
whom a damsel conceives secretly in the house of her father^ 
is considered as the son of her husband, and .denominated a 
damsel’s son, as being born of an unmarried woman.”* 

f a 8. The son of a woman twice-married is one begotten 
by a man of equal class, on a twice-married woman, whether 
the first marriage had or had not been consummated. 


ANNOTATIONS. 

8. Whether tjv.] Whetlier the marriage had or had not been consummate 
od by the iirst husband, and whether she have been forsaken by her husband 
in his life-time or be a widow. Such is the meaning. Accordingly Vishnu so 
declares : ITo, whom a w'oman, either forsaken by her husband, or a widow, 
and again becoming a wife by her own choice, conceived [by a second husband,] 
is called the son of a woman twice-married.” t The child is son of the natural 
father : for the first husbands right to the wminan is annulled by his death or 
relinquishment ; and she has not been authorii&ed to raise up issue to him ; and 
she takes a second husband solely by her own choice. — Hdlam hhatta. 

There are two descriptions of twdee rnarried women : the first is a woman 
■whose marriage has not been consummated, but only contracted, and who is 
espoused by another man. The otlier is a w’oman who has been blomishod by 
intercourse with a man, before marriage. The offspring of such a woman is 
( paimer.hham) son of a twice married woman. Accordingly it is so express- 
ed in the text. — VctramilMaya, 

‘‘ A woman, whose marriage had not been consummated, and who ia again 
espoused, is a twice married w^oman. So is she, who had previous intercourse 
with another man, though she bo not actually married a second time.’*— 
Yhhnu J 

A child begotten ** ou a woman, whose [first] marriage had not been con- 
summated on the wife of an impotent man or the like, whether she ha\c 
become a widow or not ; or on his own wife “ who had been deffowereJ 
who had been enjoyed by strangers, and who is taken back, and again 
espoused ; the child (we say) begotten on such a woman, is called ‘sou by a 


* Maw, D. 172. 

+ Memt, 9, 175, Erroneously cited as a pas^iage of HiAnu. 
t Ykhm, 15. 8.-9, 
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9, lie, who is given by his mother with her husbaiuVs 
consent, while her liusband is absent, [or incapable though 
present,*] or [without his asseutt) after her husband's de* 


ANNOTATIONS. 

\vo?iian twice marricil.’ The twice-married woman has been described in the 

first book [of YitjnyamoXeya'^ institutcF.]— 

Whotlicr a virgin or deflowered, she who is again espoused w-iUi solemn 
rites, is a twice'jnarried woman : but she, who desert-s her husband and 
through lust cohabits with another man of the sarao tribe, is a self-guided 
w Oman/’ — YiijnydwalcyaX 

There are two descriptions of women termed anyapCtwa II or previou.sly con- 
nected with another : namely the punerhJift or woman twice-maniud, ami iho 
sivairint or self-guided niid imcluiste woman. The twice- man i<-d woman also 
is of two descriptions ; acconliiig as sho has or has not been deflowered. She, 
who is not a virgin, is blemished by her intereDurso with man before the 
nuptial ceremony : she, wdio Is yet a virgin, is Idomishcd by the repetition oC 
the ceremony of marriage. lUit one, who deserts the hu.sl'and of her youth, 
and through desire cohabits with another man of the Ssame tiibe, is a self»guidcd 
woman (swalrwi ) — Mi^dc^hard.% 

A woman, who, having been niaYricd, whether .slic he yot a virgin or not, is 
^ again espoused in due form by her original husband or by another, is a twice- 
married wmman. Slio is so described by il/nnt; “ If .-^hc be still a virgin, or 
if she left her original husband and return to him, she may again [icrfnrm the 
marriage ceremony with her sccoml [or, in the latter ca.se, her original J liibs* 
band and by J"ansht'/iu ; “ She, who, having doscrte«Uhe hosbanii to wlmin 
•■-he was married in her youth, and having cohabited witli others, rotiinis to lil.^ 
f.imily, is a twice mairled woman. Or she, wdio deserts a huf-)band impotent, 
degraded, or insane, and marries another hu.sband, or docs so after tlie death 
of the first, is .a twice-niarncd woman. The repetition of the ini[>lial 
ceremony constitutes her a twiee-raanied woman. But she, who leaves her 
husband and through desire cohabits, without marriage, with a man of the 
same tribe, is a sclfguidcd woman, — Apanirca. 

9 . 7 //», who in ^iven hy kU mAlier with her hmh(ind\s consent ] VasisJtl ha 

saya “Let not a woman either give or accept a son, unless with the assent of 
her husband. ”+t He had before said “3Ian, produced from viiile seed and 


* Bdlam*hhat/:{i^ f Bdlam hhntta, 

t YapiyawalQ^o, 1. 08. II Same mlh parapvmi. See Mvnn, 5. 1G3. 
■§ Oiv Y(fjnyawixlcyat 1. 63. If Menu, 9. 170. 

** Vusishfha, 17. 18.— 19, ft Vasishfha^ 15. h 

K N 


9. Son given 
described by Alenu, 
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cease, or wLo is given by Lis father, or by both, being of the 
same class with the person to whom he is given, becomes his 
given son {dattaea) So Menu declares : He is called a son 


ANNOTATIONS. 

uterine blood, proceeds from his father and hia mother, as an effect from itg 
cause. Therefore both his father and his mother have power to give, to sell, 
or to abandon their son. * 

CoucerniDg the mother’s authority to give away her son, when she Is a 
widow, sec a subsequent note. In regard to a widow’s power of adopting a 
son, there is much diversity of opinious, Vdchespdti Misva, who is followed 
by the MaiChila school, maintains that neither a woman, nor a Sadnq can 
adopt a dattaca or given son ; because the proscribed ceremony (§ 13.) includes 
a sacrifice, which they are incapable of performing. This difficulty may be 
obviated by admitting a substitute for the performance of that ceremony : and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of tho other schools of law. No^nda Pandila^ however, 
in his treatise on adoption, restricts this to the case of a woman whose husband 
is living, since a widow cannot, he observes, have her husband’s sanction to the 
acceptance of a son. On the other hand, hdlma-bJt/xila contends, that a 
woman’s right of adopting, as well as of giving, a son, is common to the 
w'ulow and to the wife. This likewise is the o[)iiuon of the author of the 
VyavcthdranwyiLcli'a : but, while he admits, that a widow may adopt a son 
with(»ut her huf-hand’s previous authoi ity, he requires, that she should have 
the express sanction of his kindred. Writers of the school, on the 

contrary, iiibitst on a formal permission from tho husband declared in hia life- 
time. 

liewg of ihc same class with the person to whom he is yiceu.'] Or being given 
to a person of the same class. The two readings, (savarndtja in the dative, or 
swearvOy^jh in the nominative,) both noticed by the commentator BdUnn- 
Ihaltdj give the same souse. 

The adopted son must be of the same tribe with the giver or natural parent 
as well as with the adoptive parent, according to tho remark of Aparurca 
cited with approbation by Nanda Pandita in his treatise on adoption. 

Becomes Ids given soti.] The son given ( dattaca ov dattrimaj h 
sorts ; Ut simple, 2d son of two fathers ( dioyd mushy dy ana.) The first is nne 
bestowed without any special compact; the last is one given under an agiec* 
ment to this effect shall belong to us both,”— Vyavahdramayuc'ha, 


im 


I VaslMa, 15 . 1 ,- 2 . 
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givea {dattrima) wliom his father or mother affectionately 
gives as a son, being alike [by class,] and in a time of dis- 
tress; confirming the gift with water.'”* 

10. By specifying distress, it is intimated, that the son lo Distress is 

should not be given unless there be distress. This nrohihi. to justify 

- . ^ a parent in ^nvhig 

lion regards tne giver [not the taker, f] awayhiaoiikpring. 


ANNOTATIONS. 

Whom his father or mother fives''] MedluUii'hi reads and iuterprots 
f‘whom hia father and mother ^jive (inserting the conjunctive particle 
cha instead of the disjunctive vd,) BdlamMatta condciiiaa that reading ; 
and infers from the disjunctive particle and dual number in tho text, that 
three cases are intended ; viz. 1st. The mother may give her son for adop- 
tion i\ith her husband’s consent, if ho be aljsent or incapable ; and without it, 
if he be dead or the distress be urgent. 2d, Tho father may give away hia 
sou without his wife’s consent, if sho be dead, or insane, or otherwise 
incapable ; but, with her consent, if she reside in her owm father’s house. 8d, 
The father and mother may conjointly give away their son, if they he living 
together. 

“ JVliom his father or mother affectionately gkes."] Amicably : not from 
avarice or iutimidation. In the VeeramiMdaya, the word is expressly stated 
to be used adverbially : but Bdlam^bhxila considers it as an epithet of the 
sou to be adopted, and as implying, that the adoption la not to be made against 
his will or without his free consent. 

Being a///tU”] This is interpreted by as signifying ^ alike, 

not by tribe, but by qualities suitable to the family ; accordingly a Cahatrige^ 
or a person of any other inferior class, may be the given son [daitaca] of a 
Brwlmana.* Bdlamhhaita and the author of the Maymlia censure this 
doctrine : since every other authority concurs in restricting adoption to the 
instance of a person of the same tribo. 

10, JBy specifying dulrcss.^ Distress’* is explained in the Pracdsa cited 
by Chandeswara, ‘ inability [of the natural father] to maintain his offspring.* 
Nanda Pandila, in his treatise on adoption, expounds it as intending tho 
necessity for adoption arising from tJia want of Dsue. Tut Bdlam-hhattcL 
^’ejects this, and supports the other interpretation ; explaining the term as sig4 
nifying < famine or other calamity.' 

* Menu^ 9. 168, t and BdUin hltatta, 

:i05) 
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mitacsharX. 


CHAP. 1. 


11. The person 
must not be an 
only son : so 
VasisUtlia, 


12. Nor the 
eldest son : ac- 
cording to Menu, 


1 3. The form 
to be ob^jerved in 
this adoption, is 
described by 

Yadahlluh 


IL So an only son must not be given (nor accepted *} 
For VasisMha ordains Let no man give or accept an only 

son/^t 


12. Nor, thougb a numerous progeny exist, should an 
eldest son bo given : for be chiefly fulfils the office of a son ; 
as is shown by the following text. By the eldest son, as 
soon as born, a man becomes the father of male issue/^J 

13. Tlie mode of accepting a son for adoption is propound- 
ed by VaskJU'ha : A person, being about to adopt a son, 

should take an unremote kinsman or the near relation of a 


ANNOTATIONS. 

This P^'ohihilion regards the fjiver,'] If he give away his son, when in ho 
distress the blame attadios to him, not to the taker. — BdJam-hhatfa* 

31. So an ovhj son should nvl he uu'cn,] Nor should such a sou be accepte(h 
The blame attaches both to tho giver and to the taker, if they do so.— 
bhuiUu 

Let ao man give or ocrepl an only son."'] For ho is [destined] to con- 
tinue the line of his ancestors.” Such is the sequel of Vasishtluis text.— 
lhaiia. 

13. The mode ofacrcpliny a son .... Is propounded hy Vasishfha.] Haghiu 
mndaday in the Udmka^aiiva, has quoted a passage from the Cdikd piu'dna, 
which, with the text oi constitutes the groundwork of the law of 

adoption, as received by his followois. They coiisUue the passage as an un- 
qualified prohilution of the adoption of a youth or child whose age exceeds five 
years and especially one whose initiatloii Is advanced beyond the ceremony of 
tonsure. Tlti^ not admitted as a rigid maxim by writers in other schr)ols of 
law ; and tho authenticity of the jjassage itself is contested by some, and 
particularly by the author of the Vynxahiramayuvliaj who observes tnily^ 
that it is wanting in many copies of the CdHed-pnrdna. Others, allowing the 
text to be genuine, exnl.iiii It in a sense more consonant to the general practice, 
which permits the adoption of a relation, if not of a stranger, more advanced 
both In age and in progress of initiation. The following version of the pass>a;jc 


# Edlam-hhatta. t Tasidf'ha, IS. 3. t Mem, 9. 

II Vasisk'ha, 15. 1.— 7. Sue preceUing quotation*. 
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kinsman, having convened his kindred and announced his 
intention to the king, and having offered a burnt offering 
with recitation of the holy words, in the middle of his( 
dwelling.^'* 


ANNOTATIONS. 

conforms with the interpretation of it given by Nanda Vandlla in the Ballata- 
mn/idnsdf Sons given and the rest, though sprung from the seed of another, 
yet being duly initiated [by the adopter] under his own family name, become 
sons [of the adoptive parent.] A son, having been regularly initiated under 
the family name of his [natural] father, unto the ceremony of tonsure, does 
not become the son o f another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under hia own 
family name, then only can sons given and the rest be considered, aa Issue : 
else they are termed slaves. After their fifth year, O King, sons are not to 
bo adopted. [But,] having taken a boy five years old, the adopter should first 
perform the sacrifice for male issue.’'+ 

The PiUrahti or sacrifice for male issue, mentioned .at the close of tliiij 
passage, is a ceremony performed according to liio instructions contained in 
the following te.Kt of the VMa : ** He who Ia desirous of issue, should offer to 

fire parent of male offspring, an oblation of knoadod rice roasted upon eight 
]K>tfihcrds ; and to Indra father of male offspring, a similar oblation of rice 
ruasted on eleven potsherds ; fire grants idm progeny ; Indra renders it old." 

An tmremote kinsman or f he near rdal ion of ti kin This very 
ob^oiu'o passage, which is variously road aud iuter[>retod, 's here translated 
according to the elaborate gloss of Nanda Pandita in bis treatise entitled 
Padaca tii^niihurf,, Yet the same writer in his commentary on Vishnu (15. 
If).,) citing this passage, gives the preference to another reading {adara^* 
idnd'havam asa7inicrisJitam eva^) which he expounds ' one whoso whole kindred 
dwell iu a near country, and one not connected by afl/uity.’ Which of tlicso 
readings he has adopted in his commentary on the Nid' shard, ih not ascer- 
ttiiiied. From a remark iu the text (§ 11 ,) the author himr.olf, Vljn^d- 
nhwara, appears to have read .and understood it differently : “Should take, 
hi the presence of his kin, one whose kinsmen are not remote." For copies of 
the exhibit the reading, adtira-hdndliamm bandhu sannicrishta eta. 

But tho commentator £d/at?i>^Malfa seems to have read, as the Dallaca^ 
^iunidnsd, l/andhu-sannicrishtam (in tho accusative instead of the locative ;) 


t Cdlicd-j^urdna, c. antepenult. 

aio-ii 


* VaslshChaj 15 . 5 . 
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14. lExpIana* 
lion of the text. 


15, The same 
rules applicable to 
adoption by pur- 
chase &c. 


16. Sou bought; 


CHAP. r. 


14. Au unremote kinsman.] Thus the adoption of one 
very distant by country and language, is forbidden. 

15. The same [ceremonial of adoption*] should be ex. 
tended to the case of sons bought, self- given, and made [as 
well as that of a son deserted :t] for parity of reasoning 
requires it. 

16. The son bought {cMa) is one who was sold by his 


ANNOTATIONS. 

though he explain the terma a little differently and transpose them ; ' should 

* take a kinsman nearly related (bamVhiL^sannicrkhtamJ as a brother a son 

* or the like ; hut, on failure of such, one whose kinsmen are not remote 
‘ {ad lira Mnd'hamm) ; that is, any other person, whose father and the rest of 

* his relations abide in a near country and whose family and character are 
^ consequently known.* The authors of the Caljiatani, and Retndcara read, 
like the scholiast of r/y/inu, adurC hand'hamm amnnievishtam dra, and 
thus interpret the passage ^ should take one whose kinsmen, namely his mater* 
^ nal uncle and the rest, are near, [and whose name and tribe, with other 
‘ particulars, can therefore be ascertained ; or, for want of such kindred, +] 
‘ even one whose good or bad qualities are not known, [or one whose kinsmen 

* are not at hand ; for his name and family may be ascertained by other 

* sufficient proof.*||] 

** Announced his intention to the king.*''} Rajah or king, usually signifying 
the sovereign, is hero restricted, according to the remark of Nanda l\uidtta, 
to the chief of the town or village. 

“ In the middle of his dioellingj^] The sequel of VasisJiCha's text is as 
follows. “ But, if doubt arise, let him set apart [without initiation and with 
a bare maintenance] like a Sudra, one whose kindred are remote. For it is 
declared [in the VHa\ Many are saved hy onQj'% 

15. I he same ceremoniaWl Excepting the sacrifice or burnt offering. Uovv* 
ever, even that is to be performed at the ado]>tion of a son self given.— 
lhatta, 

16. As for the text of Menu etc.] Sidapdni, on the other hand, expounds 


* Suhdd^dnL t Rdlam hhaita, 

^ Vivada- Retndcara, II Vivdda'Relndcara, 


yiMse 


§ YasUht'kaf 16. 6.-7. 
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father and mother, or hy either of them : excepting as hofore 

-an only son or an eldest one, and supposing distress and 

ec^uality of tribe. As for the text of Menu, (“ He is described by Jl/cn«. 

called a son bought, whom a man, for the sake of hav- 

ing issue, purchases from, his father and mother : whether 

the child be equal or unequal to him.’'*) it must be inter* 

preted * whether like or unlike in qualities not in class : 

for the author concludes by saying This law is propounded 

by me, in regard to sons equal by class.”t 

17. The son made is one adopted by the person 17. Son made, 

himself, who is desirous of male issue; being enticed by 
the show of money and land, and being an orphan without 
father or mother : for, if they be living, he is subject to their 
control. 


ANNOTATIONS. 

Yt^nyaioalcya by A/enw, and admits the inequality of tribe. * A child, 
' sold by Ilia father and mother, and received from adoption, itj a son bou^^dit. 
'He may be of dissimilar tribe ; for the text [of Mea\(,] expresses "etpial or 
' unequal.”! Chandhwav^^ quotes the following discordant interpretations : 
* " Equal belonging to the same tribe ; or, if that be not practicable, one 
'unequal, or not appertaining to the same tribe. So the But 
'the author of the Pracdsa observes, Though the text express “ unequal," 
' vet a child of a superior tribe must not bo taken as a sou, by a man of 
'inferior tribe; nor one of inferior class, by a man of a higher tribe. And 
'the words "equal or unequal," as interpreted by A/, are relative 

'to similarity in respect of qualities. ’§ 

17. Tkc son made.] One bereft of father and mother and belonging’'to 
the same tribe with the adopter, and by him adopted, being enticed to 
acquiesce by the show of wealth, is a son made by adoption, } isucsivaK^ 
in the Madana'-Pdrijdta, 


* Menu, 9. 174. + Ydjn^awaln/a, 2. 131, Vide § 37. 

J Dlpacalkd on Ydjmjawalcija, 

!1 Not the MaiUni-Pdrijdia, which gives the contrary interpretation. 

§ ykdd<X'Iieindm'a, 
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ciur. I. 


IS. Son self- 
given. 


19. Son of a 
pregnant briile. 


18. The son self-given is one, who, being bereft of father 
and mother, or abandoned by them [without cause,*] presents 
himself, saying “ Let me become thy sou.” 

19. The son, received with a bride, is a child, who, being 
in the womb, is accepted when a pregnant bride is espoused, 
lie becomes son of the bridegroom. 


ANNOTATIONS. 

The form, to be observed, is this. At an auspicious time, the adopter of a 
BOB, having bathed, addressing the person to bo adopted, who has also batlied, 
and to whom he has given some acceptable chattel, says Bo iny son.” lie 
replies I am become thy son.” The giving of some chattel to him arigoa 
merely from custom. It is not necessary to the adoption, The consent of 
both parties is the only requisite ; and a set form of speech is not essential.— 
R’udraiVhara in the SudtVhi-vh'eccf, 

18. The son sflf-f/iven.] He, who, unsolicited, gives himself saying lot 
mo become thy son,” is called a sou self-given fswa^andaUa, — Apardrm. 

Here also It is requisite, that he belong to the same tribe with his adoptive 
father. — Visw^swira in the ^ludana^PilriJuta, 

He who has lost his parents, or been abandoned by them without cauf<c, 
and offers himself to a man as his son, is cal ed a son selbgivcn.”— il/ewi/.l- 

Being abandoned by lii.s father and motlier without any sufficient cause, 
such as degradation from class or the like : but merely from inability to main- 
tain him during a dcartli, or for a similar reason. — Vcerdwityddat/a, 

19. The son recnvedteiili a bi’ide.l If a woman bo married while pregnant, 
the child born of that pregnancy is a son received with a bride {sahkilia ) 
provided the child were begotten by a man of equal class.— in 
the Madand'PdYijdta, 

He is distinguished from the son of an unmarried damsel, because the con^ 
ception preceded the betrothing of the mother ; and from the son of eoriccaltd 
origin, bocau.se the natural father is known. Then what difference is tlicro ^ 
for the son of the unmarried damsel w'as conceived before troth plighted. 
Tiuc : yet there is a great difference, since one is born before maniage, aiid 
the other after marriage. This son received with a bride is son of him who 
takes the hand of the pregnant woman in marriage : for the maternal grand’' 
fathers right is divested by his giving away the child with the mother. ^ 
Nanda Tandiia in the Vaija^ctnli on Vishnu, 


* IJdlam-lhatta, 
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20. A son deserted [apamdiVhd) is one, wliOj haviu" been 
discarded by bis father and motberj is taken for adoption. 
He is son of the taker. Here, as in every other instance, be 
must be of the same tribe with the adoptive father, 

21. Having premised sons chief and secondary, the author 
c.vplains the order of their succession to the heritage : 

CXXXIIo:. “Among these, the next in order is 
“ heir, and presents funeral oblations oh failure of the 
“ preceding.”* 


ANNOTATfONS. 

Since the brulegrooin is specified aa the adoptive father, the child docs not 
belong to his natural father. Although the religious cereinony of marriage 
do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the maiTiage ceremony to the nuptials of virgins, and 
forbids their use in the instance of women who are not virgins, as a practice 
which has become obsolete among mankind ; and it would be inconsistent 
with a passage of the Vhld fused at the nuptial ceremony as a prayer] express- 
ing “ the virgin worships the generous sun in the form of fire nevertheless 
the term marry” [in the text of Menui] intends a religious ceremony 
dilferent from that, but consisting of burnt offerings and so forth, according to 
the remark of the RcindccLva and the rest* — I achcsp^Ui Misi/'ci in the 
f hl'ka-clt iniil mani, 

20. mscardeil] Abandoned: not for any fault, but through inability 
to maintain him, or because he was born under the influence of the stais of 
tile scorpion’s tail,! or for any similar reason. — Bdlam^hkaifa. 

Since that, of which there is no owner, is ai»propriated by sci-snre or occu- 
pation, the child becomes son of him, by whom he is taken, ^andt^ P audita 
hi the Vaijapanii^ on Vislunif 1^5. 24, 


^ Ydjnyawalcyay 2. 132ii. t Menu^ 9, 1^3. 

J IhB birth of a son, while the moon is ne.w the stars of (the scor- 
pion’s tail), is ilangerous to Uie father’s life, accoraing to astiology ; 

and, on this account, a son born under that iufluence is exposed oi abandoned, 
if natural affection and hnnaaiiity do not overcome superstition and cKviulily. 


20. Sou desert* 
cd* 


21, Order in 
which these dif- 
ferent sons suc- 
ceed to an inliori. 
taiice : 

as declared by 
YdJmjaivakya, 



MITACSIIAUX. 


CHAP. I, 


SO!) 

22. Interpreta- 
tion of the text, 


25. An ap- 
poiutetl daughter 
shares with a legi 
tinmte son ; ac- 
cord in to a pas- 
sage oi’ Menu, 


2ri. Of tliese twelve sons above-mentioned, on failure of 
the first respectively, the next in order, as enumerated, must 
be considered to be the giver of the funeral oblation or per- 
former of obsequies, and taker of a share or successor to the 
effects. 

23. If there be a legitimate son and an appointed daugh- 
ter, 3Ienu propounds an exception to the seeming right of the 
legitimate son to take the whole estate ; “ A daughter having 
been aj)poiutcd, if a son he afterwards horn, the division of 
ilie heritage must in that c.Tse be equal : since there is no 
right of primogeniture for the woman.”* 


ANNOTATIONS. 

2‘2. Of these twelve The various modes of adoption, added to the 

legitimate son by birth, raise the number of descriptions of sons to twelve, 
according to most authorities. ‘ That number is expressly affirmed by 
Namla^X VasiMha^W &c. A passage is however quoted from 

Ik'vahj asserting the number of fifteen The descriptions of sons are 
ten and five/’) and Vrlliasjpaii is cited as alleging the authority of Menu 
for tliirteon : '‘Of the thirteen sons, who have been euumorated by 3/eii ?i 
in their order, the legitimate son and appointed daughter arc the cause of 
lineago. As oil is declared to be a substitute for liquid butter, so are eleven 
sous by adoption substituted for the legitimate son and appointed daughter.” 
Niinda Pandilaj in his commentary on F/s7i«74, observes, that ‘ the number 
'of ihiiteen specified by Vtihaspaiij and that of fifteen by DJraZa, intend 
' sub-divisions of the species, not distinct kinds : consequently there is no con* 
‘ tradictinn ; for those sub-divisions are also included in the enumeration of 
' twelve.’ It apiiears, however, from a comparison of texts specifying the 
various descriptions of sons, that the exact number (as indeed is acknowledged 
by numerous commentators and compilers) is thirteen ; including the son by a 
^iidra woman. — Vide § 30. 

25. If there ha a son and an cpjiointed dmgMcvJ] So this passage i-i Inter- 
preted by the conimcntator.s ViamSswam and Bdlam-hMtia. The origimd 
is, liowo\er, ambiguous and might be explained ‘ if there be a legitimate sou 


# Menu, 9. 134. t Menn, 9, 158. J Nareda, 13. 44. II Vasisht’ka, 17. H- 
§ Vhhnu, 15. 1. 
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24. So tlie allotment of a (|aarter sliare to oilier 
inferior sons, when a superior one exists, lias been ordained 
by VasisU\ha : “ When a son bas been adopted, if a Icgiti- 
mate sou be afterwards born, the given son shares a fourib 
part.”* Here tbe mention of a son given is intended for an 
indication of others also, as tbe son bought, son made by 
adoption, and [son self-giveut and] tbe rest : for they arc 
eq^ually adopted as sons. 

25. Accordingly Galti^jana says, “ If a legitimate son be 
born, tbe rest arc pronounced sharers of a fourlli part, 
provided they belong to the same tribe ; but, if they be of a 
different class, they are entitled to food and raiment only.” 

36. “ Those who belong to the same tribe,” as the son of 

the wife, the son given and the rest [namely tbe sons bought, 
made, self-given and discarded,!] share a fourth part, if 
there he a true legitimate son : but those, who belong to a 
different class, as the damsel’s sou, the son of concealed 


ANNOTATIONS. 

and A son of an appoiiitod daughter.’ reniaiks, that this can 

only happen where a legitimate son is bom after Uieappuintmcut of ii daughter. 

2L So iJw allotment of a <imricr share.} As the appointed daughter i>arti. 
<;ipatc3 where there is a legitimate son ;so do other soih lilvotvise partake. 
Subod^hiiiL 

The mtiUioti 'f a, *o» s'icen.] This is according to the i-cading of tlio te.-ct 

iis horo cited and in Iho Vec)'(ii)iariidiij/a and Canwddcom s Vivdd'i-Tciiidava,, 

But, in tho Calpataru, RetndcaTa, Chintdmani &c. that rostiictlvo tctm is 
wanting: Sa ekaturt’ha-hhdga-bhdgi instead of C’/icdttrJVw Wtdjt 

sjjdd dattacah, 

25, Sharers of a fourth part.} This reading is followed in the 
l^drijcUat Vecramilrddat/nf &c. But the Retndcaiu and 

compUatioua read third part.* — Vide J'mdta^rdhanat C. li>. 


* VasishHia, 15. 8. 


f JJdhm-bhutla. 


+ 

1* 


and 


U 


0 


o 
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2i. Others have 
a quarter of a 
share, aa directed 
by VasiMka, 


25 . Cdiijdiffiim' 
allots to tliom the 
same portion ; pro - 
vided they bo of 
equal t'huss . else, 
fot)d and laimcnt 
only. 

*2(>. The sou of 
the wife, and sons 
given, bought, 
made, self* given 
and (liscarded, aro 
of equal class ; the 
dairisel’s son, the 
son of hidden orb 
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mitaCsharX. 


gin, son of a preg- 
nant bride, and 
^<-*1 of a twice-mar- 
lied vroniaii, are of 
iufoi ior rank. 


27. A passage of 
T us?tnu, concern- 
ing Iheac exception- 
able sons, denies 
their participation. 


28. Menu allots 
to adopted sons, a 
mere maintenance: 
Eupposing their in* 
Bubordination to** 
wards the legiti- 
mate sou. 


20 lie assigns 
» tifth or a sixth 
part to the sou 


origin, tlie son of a pregnant bride, and the son by a twice- 
married woman, do not take a fourth part, if there be a 
legitimate son ; but they are entitled to food and raiment 
only. 

27. “Exceptionable sons, as the son of an unmarried 
damsel, a son of concealed origin, one received with a bride, 
and a son by a twice-married woman, share neither the 
funeral oblation, nor the estate.’* This passage of Vishnu* 
merely denies the right of those sons to a quarter share, if 
there be legitimate issue : hut, if there he no legitimate sou 
or other preferable claimant, even the child of an unmarried 
woman and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§21.) 

28. “ The legitimate son is the sole heir of his father’s 
estate j hut, for the sake of innocence, he should give a 
maintenance to the rest.”t This text of Menu must he 
considered as applicable to a case, where the adopted sons 
(namely the son given and the rest) are disobedient to the 
legitimate son and devoid of good qualities. 

29. Here a special rule [different from Cdi^ai/ana'sX\ 
is propounded by the same author {Mom) respecting the son 


ANXOTATIOXS. 

28. Applicahk lo a case xohere adopted sojiy {mmclp the son gisen ctv* ) are 
dlsohcdient.^ It also relates to the damsel's son and the rest : for they 
are declared entitled to food and raiment only, if there be legitimate issue ; and 
that must be supposed to be founded on the same authority with this text : 
but Menu has himself propounded a fifth or a sixth part for the son of the 
wife, if there he legitimate issue. \\—VeeramUrOdaga^ 


* It is not found in the institutes of Vishnu ; but U cited from that author 
in the Madana-Pdrijdta and Vctramitrtdaga^ as in this place, 
t Menu, 9. 163. t Bdkm lhatla. II Vide § 29. 
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of tlie wife : Let tlie legitimate son, when dividing the 
paternal heritage give a sixth part, or a fifth, of the patri- 
mony to the son of the wife.”* The cases must be thus 
discriminated ; if disobedience and want of good qualities 
be united, then a sixth part should be allotted. But, if one 
only of those defects exist, a fifth part. 

30. Mem, having premised two sets of six sons, declares 
the first six to be heirs and kinsmen j and the last to be not 
heirs but kinsmen : The true legitimate issue, the son of a 
wife, a son given, and one made by adoption, a son of con- 
cealed origin, and one rejected [by his parents,] are the six 
heirs and kinsmen. The son of an unmarried woman, the 
son of a pregnant bride, a son bought, a son by a twice-mar- 
ried woman, a son self-given, and a son by a Sudra woman, 
arc six not heirs but kinsmen.”! 

31, That must be expounded as signifying, that the first 
six may take the heritage of their father’s collateral kinsmen 
{sapindas and samdnodacas) if there be no nearer lieir ; but 
not so the last six. However, consanguinity and the perform- 
ance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both 
alike. 


ANNOTATIONS. 

til. The first su may iakc the heritage of collateral Icinsmen : .... not so 
the last The seuso of the two passa^^es is, that, if there bo no nearer 

collateral kinsman, the first six inherit the property ; but not the six last.— 
t^iibodhhiL 

Floicever, consanguinity Af^d'kalifki interprets the text of ilZc»u as signify- 

ing that ‘ the last six are neither heirs nor kinsmen.’ But that interpretation 
iss censured by Callucd hhatia j and is supposed by the commentator on the 
Mitdeshard to be here purposely confuted, 
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of the wife : ac- 
cording to bis re* 
lative merits. 


30. Two classes 
of sons arc dis- 
tinguished by 
Menu : one in- 
heritiiig from col- 
late ral.s, and the 
other not. 


31. Explanation 
of the tc.\t. 


* Menu, 0. 164. 


+ Menu, 0. Io0.““160, 
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32 . Confirmed 32. It must be SO expounded ; for tbe mention of a given 
\*^**°* ^ ill tiic following passage is intended for any adopted or 

suecedaneous son. " A given son must never claim the 
family and estate of his natural father. The funeral oblation 
follows the family and estate : but of him, who has given 
away his son, the obsequies fail.’'* 

33. Sons of all 33. All, without exception, have a right of inheriting 


ANNOTATIONS. 

32. The mention of given son is intended for anyadojpied sow.] The mean* 
ing, as here expressed, is this : the mention of a son given is in this place 
intended to denote any suecedaneous son. Consequently, since it appears from 
the text that adopted sons have a right of inheritance ; but, according to the 
opponent’s opinion, it appears from another passage, that they liave not a 
right of succession ; it might be concluded from such a contradiction, that the 
precepts have no authority : therefore, lest the text become futile, the inter- 
pretation, proposed by us, is to be preferred.— 

Of 1dm ^ who has (jiven away his son^ the ohseriuks fail,] This must be 
understood of the case where the giver has other male issue. — SuhoiVhini, 

But, if he have not, then even tliat son is competent to inherit his estate 
and to perform his obsc<juios ; liko^tho son of two fathers (Sect. 10 § 1) : for 
a passage of Sdtnfajia directs ** Let the given son present oblations to lii^ 
adoptive parent and to his natural father, on the anniversary of decease, ami 
at Gaydi and on other occasions ; not, however, if there be other male issue,” 
This indeed can only occur where the natural father is bereft of issue after giving 
away his son ; since, at the time of tlie gift, it is forbidden to part with an only 
son (§ 11.) In this manner is to be understood tho circumstance of a given 
son, as son of two fathers, conferring benefits on hoi\i,— Bdlam-lhatta, 

If cither the natural parent or the ado[dive father have no other male issue, 
the Dtegdmushydyana or son of two fathers shall present the funeral oblation 
to him and shall take his estate : but not so, if there be male issue. If both 
Lave legitimate sons, ho offers an oblation to neither, but takes the quarter of 
a share allotted to a legitimate son of his adoptive father. — Vyamhdra- 
mayndha, 

83. The word “ heir' is frequently used.] An instance is cited in tho text. 
It is part of a passage, of which the sctjucl has not been found. The words 
are let Iiini compel the heirs to pay." 


J7c?ut, D. 112. 


yis.io 
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ilicir fiitbcr s cstcitc, for Wixiit of o. preferable son ; since a sub* 
scfpient passage Not brothers, nor parents, but sons, are 
heirs to the estate of the father,^’*) purposely affirins the 
succession of all subsidiary sons other than the true legitimate 
issue ; and the right of the legitimate son is propounded by 
a separate text The legitimate son is the sole heir of his 
father's estate ;"t) and the word "heir” {iM^ada) is frecpient- 
ly used to signify any successor other than a son. 

34. The variation which occurs iii the institutes of Vasish- 
(ha and the rest, respecting some one in both sets, must be 
understood as founded on the diilcrencc of good and bad 
(jualities. 


ANNOTATIONS. 

34. The mYlaiion, Vildch occurs in Va^sisMha tOi?.] Menn^ declarln^^ the ap- 
jiointed daughter equal to the legitimate son, includes her under legitiinato 
issue, + and proceeds to define the remaining ten succcdancous sons.|| But 
VasuMhet states the appointed daughter as third in rank ;§ which is a dis" 
agreement in the order of enumeration. The same must be understood of other 
institutes of law which are here omitted for fear of prolixity. How then is 
the aucccasion of the next in order on failure of the preceding rcconcileable ? 
The author proposes this difficulty with its solution. His notion of the mode of 
reconciling it is this : Menu, declaring that the first set of six sons by birth or 
adoption is competent to iulierit from collateral kinsmen on failure of nearer 
licira, but not so the second set, afterwards proceeds to delivei incidentally 
definitions of tho^e various sons. It appears therefore to be a loose enumera- 
tion, and not one arranged with precision. Accordingly MewUy in saying 

Let the inferior in order take the heritage,”** docs not limit this very 
order, but intends one different in some respects : and the difforence is relative 
to good and bad qualities. The same method must be used with the variations 
in other codes. Moreover, what is ordained by Ydjnyaujalcifa is consistent 
with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue and coiiscqueiiUy equal. The sou of the wife, 


* Ilcnu^ 9. 185. t Vide § 28. J ^Icnii^ 9. 165. 

II 9. Ififi.— 178, § VashMha, 17. 14. 

^ As Vishnu 15, 2, — 37. Ndrcda,^'6 44.-45. Dccala, 

** Menuj 9, 184. 


descriptions may 
inherit frpm tho 
father. 


34. Difforencea 
• in the order of 
eiuimoratiou re- 
conciled : as found 
in Vasisht^ha &c. 
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'' 3.7. And in 
Gautama, 


3C. A nephew 
should be adopted, 
rather than a stran- 
ger ora distant re- 
lation. 


85. But tlic assigntnent of the tenth place to the son of 
an appointed daughter, in Gautama’s text, is relative to one 
differing in tribe, 

86. The following passage of Mem, If, among several 
brothers of the whole blood, one have a son born, Menu pro- 
nounces them all fathers of male issue by means of that son j”* 
is intended to forbid the adoption of others, if a brother’s son 
can possibly be adopted. It is not intended to declare him 
son of his uncle : for that is inconsistent with the subsequent 
text; ^'brothers likewise and their sons, gentiles, cognates 
&c.”t 


ANNOTATIONS. 

a son of hidden origin, the son of an unmarried damsel, and a son by a 
twice-married woman, being produced from the seed of tlie ado]»tive fatlior 
or from a soil appertaining to him, have the preferenco before the son givoii 
and the rest. The son received with a bride, being produced from soil which 
the adoptive father accepts for his own, is placed in the second set by the 
authority of the text [or because the mother did not appertain to the adop* 
tive father at the time when the child was begotten. +] The whole is therefore 
unexceptionable. — SiMdliini, 

3(). That is inconsistent with the subsequent text.'] It is incompatible witli 
a passage of Ydjnyatonlcyi declaratory of the nephew’s right of succession 
after brothers, if he be deemed a son, because all the brethren are pro- 

nounced fathers of male issue by means of the son of a brother, ho ought to 
inherit before all other heirs, such as the father and the rest, [who are in 
that passage preferred to SuhOd' hini. 

The principle of giving a preference to the nephew, as the nearest kinsman, 
in the selection of a person to be adopted, is carried much further by Nanth 
Pandila in the JDatlaea-mimdnsd : and, accoiding to the doctrine there laid 
down, the choice should hxll on tho next nearest relation, if there bo no brother's 
son ; and on a distant relation, in default of near kindred : but on a stranger, 
only upon failure of all kin, — See § 13- 


* Menu, 9. 182, | Ydjn^aivalcyaf 2. 136. Vide infra, C, 2. Sect 1. § 1* 

J Bdlam^bhatta, 
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37. The auilior next adds a restrictive clause by way of 
conclusion to what had been stated : 

CXXXIII, This law is propounded by me in 
“ regard to sons equal by class.”* 

88. This maxim is applicable to sons alike by classj not 
to such as differ in rank. 

39. Here Jthe damsel’s son, the son of hidden origin, 
the son received with a bride, and a son bv a twice-married 
woman, are deemed of like class, through their natural 
father, but not in their own (diaracters : fur they arc not 
within the difinition of tribe and class. 

40. Since issue, procreated in the direct order of tlio 
tribe.?, as the I!{inl’/u'uaslcla and the rest, .iro comprehended 
under legitimate issue, it must be understood, that, on 
J'ailure of these also, the right of inhcritauoc devolves on the 
son of the wife and the rest. 

41. But the son by a Stidra wife, though legitimate, 
does not take the whole estate, even on failure of other issue. 


A-N.NOTATIO.\,S. 

39. They art 'iwl uithia iJie ilrfinUlon of inhe.] For Yojnyawalojaiiiaylwg 
desici'ibed the origin and dibtuietions of the tribes and claswes, [vi/. tlie 
Mi'u’dlidvasicia^ A)uhiUhiliAj Nhhdili, Mdlthliyfi, J>grti.\\n\ | adds 

‘‘This rule concerns the chililrcn of women lawfully mmriud.”'j'— VeerMnitiO- 
ihya. 

Since these (viz. the dam.8ers son and the rest) are bastaids ; born citlier in 
foruication or adultery, their exclusion from class, tribe, kc. has been oidained 
in the first book on religious oIjservanecs.—iS'K&fWViiR/. 

41. No more than a tenth part J Is not this wrong ? for it has bteu <le- 
clarcLl, that the Sudra's son shall take a tliare in a distiibution among sous of 


t YdjryvKoJryn^ 1. 9‘h 


* Yiijnijaiealojo^ 2. 133. 


37. The fore^ 
going rules of hiia- 
tioii aie leutiictod 
to j>crdori3 of Lho 
same tribe, 


38. Not being 
applicable when 
the rank diflbrs, 

30. Some adop'f 
tivo isous art} Jiow- 
ever included, 
though not sMthiu 
tlio (ieiiuitiun of 
trilie. 


40. Jjogitimato 
issue, of a mixed 
tdtirtS, inherits ho^ 
fore adoptive sons. 


41. Jhit tho 

Bndrtta soil io ro« 
stricted to a teutli, 
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by a, passage of Tlxits Menu savs, “ Bat, whether the man have sons, or have 

MeuUt 

no sons, [by his wives of other classes,] no more than a 
tenth part must be given to the son of the Sui^ra”* 


42. Interjireta- 
don of the text. 


43, . '^Whether he have sons,” whether he have male issue 
of a regenerate tribe j '' or have no sons,” or have no issue of 
such a tribe ; in either case, upon his demise, the son of 
the wife or other [adoptive son,] or any other hinsman [and 
heir,] shall give to the Sudra’s son, no more than a tenth 
part of the father’s estate. 


43. The POD nf 
the C!that)Via 
or Vaisyfi wife 
inherits m default 
of issue by a 
^rahmani. 


43. Hence it appears, that the son of a Cshatriya or 
Taisya wife takes the whole of the property on failure of 
issue hy women of equal class. 


Section XII. 


gilts of a Son ly a Female Slave, in the case of a Sudra’s 
Estate, 


1. In the in- 

{stance of a Sud ias 
property, his soa 
i)y a female, slave 
inherits or parti* 
ci pates ; 


1. The author next delivers a special rule concerning the 
partition of a Sadra^^ goods. 


ANNOTATIONS. 


various tiibea (Sect. 8 . § 1 ;) but it is here directed, that he shall have a tenll 
jiart. No: for the four shares of the Brahmanis son, with three for th 
CshalriycHs child, make seven ; and, with two for the Vmsi/ai offspring, mak 
piilfe : adding that to one for the SudreCs son, the sum is ten. Thus there i 
no contradiction ; for, in that instance also, his participation for a tenth pai 
is ordained : and the whole is unexceptionable.— 

43. Hence it appears.] It so appears from the text of Memi above cite 
(§ 4l )^Bdlam hkafia, 

L *'Jn default of daughter's sons .'''] Some interpret this * on failure < 
daughters, and in default of their aons.'“-i?ff/a7n bkaita. 


831*22 


9. 154. 
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SECT. XII. RIGHTS OP A SON BY A FEMALE SLAVE, &c. 

Even 3i son L^gottGn. by a SudfCl oonformably to A 

“ on a female slave, may take a share by the father’s 
“ choice.” 

/ 

CXXXIV. “ But, ■ if the father bo dead, the Z 
“ brethren should make him partaker of the moiety of 
“a share : and one, who has no brothers, may inherit 
“ the whole property, in default of daughter’s sons.”* 

2. The soil) begotten' by a Sudra on a female slave, obtains 2. interprotR. 
a share by the father’s choice, or at his pleasure. But, alter 
[the demise offl the father, if there be sons of a wedded 
wife, let these brothers allow the son of the female slave 
to participate for half a share : that is, let them give him 
half [as much as is the amount of one brother’sj] allotment. 

However, should there be no sons of a wedded wife, the son 
of the female slave takes the whole estate, provided there be 
no daughters of a wife, nor sons of daughters. But, if there 
be such, the son of the female slave participates for half a 
share only. 


3. From the mention of a 8/idra in this place, [it follows, 
that) the son begotten by a man of a regenerate tribe on a 
female slave, does not obtain a share even by the father’s 
choice, nor the whole estate after his demise. But, if he bo 
docile, he receives a simple maintenance. 


3, Eul the son 
of a regenerate 
man by a female 
slave has a mainr 
teuancti only. 


• Ydjn^chwalc^a, 2. 134, t 

t Suhid'hini and BdlanMaila, 
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Section I. 


night of the Wldoio to inherit the estate of one ^ who leaves 
no Male Issue, 


1. The siuLjeot I. That sons, principal and secondary, take the heritage, 
next l^cen sliowH. The oi-der of succession among all [tribes 
considered. classcs'^] OH failure of them, is next declared. 


2. Pflssagc of I CXXXV. Tlie wife, and the daughters also, 

Yajnyaivalcija on ■ ^ ^ 

lliat sul>jeet, 1“ both parents, brothers likewise, and their sons, 
/ 1“ gentiles, cognates, a pupil, and a fellow student.” 

I CXXXVI. “On failure of the first among these, 
‘ “ the next in order is indeed heir to the estate of one, 

I 

“ who departed for heaven leaving no male issue. 
I “ This rule extends to all [persons andf] classes.”! 


a. InterpretcV 
lion of it. The 
lieir of a per- 
fson, \vlio leaves no 
male issue, is the 
lirst ill succession, 


3. lie, who has no son of any among tlie twelve descrip- 
tions above-stated (C. 1. Sect. 11.) is one having ^ no male 
issue.^ Of a man, thus leaving no male progeny, and going to 
heaven, or departing for another world, the heir, or successor, ^ 


ANNOTxVTlONS. 

2. Tirotlicrf! lilceiviscY] This is understood by Bdlam-hkatla as signifying 
l)Oih brothers and sisters. 

And their sonsY] Jhilam-hhatta understands the daughters of brothers, as 
well as their sous. 


Suhod’hini, 

v>u 


t t-uhO<Vlvuilf &o. 


+ Ydjvyawalci/a, 2 . 
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is that person, among such as have been hero enumerated, 
(viz. the wife and the rest,) who is next in order, on failure 
of the first-mentioned respectively. Such is the construction 
of the sentence. 

4. This rule, or order of succession, in the taking of an 
inheritance, must be understood as extending to all tribes, 
whether the Murd’Im-asidct and others in the direct series 
of the classes, or Sita and the rest in the inverse order ; and 
.as comprehending the several classes, the sacerdotal and the 
rest. 

5. In the first place, the wife shares the estate. ” Wife” 
(patnij signifies a woman espoused in lawful wedlock ; con- 
formably with the etymology of the term as implying a 
connexion with religious rites. 


ANNOTATIONS. 

3. Sticli is ilie eonstnidion of the sentence.] The commentator Bdhtm- 
lhaUa disapproves the reading which Js here followed. The difference is, 
htjwever, iminateriah 

5. Covfomahly mth the efymolofff/,] A rule of grammar is cited in the 
text : viz. jPdnifiit 4. 1. S.l. 

The author of the Siihod'hlni remarks, that the meaning of the grammatical 
rule cited from Pdnlni is this : wife’ anomalously derived from Pu/t 
‘ husband,’ is employed when connexion with religious rites is indicated : for 
they are accomplished by her means, and the consuf|ucncc accrues to him* 
The purport is, that a woman, lawfully wedded, and no other, accomplislies 
religious ceremonies : and therefore one espoused in lawful marriage is cx* 
clusively called a wife Although younger wives are not competent to 

assist at sacrifices or other religious rites, if an eldest wife exist, who is not 
disqualified j still, since the rest become competent in their turns, on failure 
of her, or even during her life, if she ho afflicted with a lasting malady or be 
dograded for misconduct, they possess a capacity for the performance of 
religious ceremonies : and here such capacity only is intended. Or else mar- 
riage may be exclusively meant by religious rites : for offerings are imidc 
to deities at that ceremony ; and such also is a sacrifice or eolcmn lito, Thus 
likewise, a woman lawfully esjiouscd, and no other, is a wife ('pattu ) 


according to the 
enumeration in 
the text. 


4. Tlie rule is 
the same iu all 
tribes and classes. 


ii. The widow is 
first entitled to the 
succession. 
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CHAP. II, 


6. Pasa&gos of 
MenUf 


YkhnUf 


Cdtydyana^ 


and Vrika^paii 
concur in this. 


7. Other texts, 
of a contrary im- 
port, cited from 
Nireda, 


6. VrUd'ha Menu also declares the widow’s riglit to the 
whole estate. “The widow of a childless mao, keeping 
unsullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and obtain 
[his] entire share.”* Vrihad Vishnu likewise ordains it : 
“ The wealth of him, who leaves no male issue, goes to his 
wife ; on failure of her, it devolves on daughters ; if there be 
none, it belongs to the father ; if he be dead, it appertains 
to the mother.”! So does Cdtydt/am : “ Let the widow suc- 
ceed to her husband’s wealth, provided she be chaste ; and, 
in default of her, the daughter inherits if unmarried. J” And 
again, in another place : “ The widow, being a woman of 
honest family, or the daughters, or on failure of them the 
father, or the mother, or the brother, or his sons, are pro- 
nounced to be the heirs of one who leaves no male issuc.”|| 
Also Vrihaspaii : “ Let the wife of a deceased man, who left 
no male issue, take his share, notwithstanding kinsmen, a 
father, a mother, or uterine brethren, be present.” 

7. Passages, adverse to the widow’s claim, likewise occur. 
Thus Ndreda has staled the succession of brothers, though a 
wife be living ; and has directed the assignment of a main- 
tenance only to widows. “ Among brothers, if any one die 
without issue, or enter a religious order, let the rest of the 
brethren divide his wealth, except the wife’s separate property. 
Let them allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord. But, if they 
behave otherwise, the brethren may resume that allowance.”^ 


* See a note on this passage in Jlmula vdliana, Ch. 11. Sect. 1. § 7. 

! Vishm, 17. 4.-7. t Vide infra. Sect 2. § 2. 

II In the VeeramitrSdaffii, this is cited as the text of a different author ; but the 
commentator on the « treats it as a further passage from the author 

before cited. 
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§ Ndrala, 13. 25.-26. 
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Menu propounds the succession of the father, or of the brother, 
to the estate of one who has no male offspring : “ Of him, 
who leaves no son, the father shall take the inheritance, or 
the brothers.”* Ho likewise states the raothe/s right to the 
succession, as well as the paternal grandmother's : ‘‘ Of a son 
dying childless, the mother shall take the estate : and, the 
mother also being dead, the father’s mother shall take the 
heritage.”t Sanc^ka also declares the successive rights of sana'hat 
brothers, and of both parents, and lastly of the eldest wife : 

“ The wealth of a man, who departs for heaven, leaving no 

male issue, goes to his brothers. If there be none, his father 

and mother take it : or his eldest wife.” Calijayma too says, and Cdlydi/ana, 

“ If a man die separate from his coheirs, let his father take 

the property on failure of male issue ; or successively the 

brother, or the mother, or the father’s mother.” 


8, The application of those and other contradictory pas- 
sages is thus explained by l/Mreswara : ‘ The rule, deduced 
from the texts [of Yajnyawalcya &c.J:], that the wife shall 
take the estate, regards the widow of a separated brother : 
and that, provided she bo solicitous of authority for raising 
up issue to her husband. Whence is it inferred, that a 
nidow succeeds to the estate, provided she seek permission 


8 . D%irhv}ts^ 
mode of re- 
conciling the con* 
tradiction. ‘ The 
rule for the wi- 
dow's BUccesflion 
concerns the wi- 
dow of a separated 
brother seeking to 
raise up offepring 
to him.* 


ANNOTATIONS. 

8. And other contradiolory pamges.] Alluding to the texts of ffauiawta 
and Diveda subsquently (]no\,ei.~Bdlam'hMta. 

The rule deduced from the Uxts.] From those of Ydjnymv-xlcya (§ 2.,) 
Vridd'ka-Menw, FijAwm, Cdtydyam and Vrihasimti (§ 6.)— 5ii6od7u)!} &c. 

If the eeek . . . , offspring.'’] The particle (vd) is understood by the author, 
by whom the passage is here cited, in the conditional sense, aa appears from 


• Menu, 9. 185. Vide Sect. 4, § 1. 

+ Menu, 9. 217. Vide Sect. 4. § 2. & Sect. 5. § 2. 

* Subod'hinie 


326-27 



336 


MITACSIIARA. 


CHAP. tt. 


This is confirmed 
by Gautama, 


9* Tnterpreta^ 
tioii of tlic text. 


10. Confirmed 
by passages of 
Memu which show, 
that the property 
goes to the sou 
borne by the wi-« 
dow. 


for. raising up issue, but not independently of this consider- 
ation ? From tbe text above cited, “ Of him, wbo leaves no 
son, the father shall take the inheritance;'^* and other 
similar passages [as Ndreda’s &c.t] For here a rule of 
adjustment and a reason for it must be sought ; but there is 
none other. Besides it is confirmed by a passage of Gautama ; 
“ Let kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the 
heritage ; or the widow of a childless man, if she seek to 
raise up offspring to him.'’l: 

9. ‘ The meaning of tlie text is this : persons, connected 
by a common oblation, by race, or by descent from a patriarch, 
share the effects of one who leaves no issue : or his widow 
takes the estate, provided she seek progeny/ 

10. ' 3Ieuu likewise shows by^ tbo following passage, tlial, 
wlien a brother dies possessed of separate property, the wife's 
claim to the effects is in right of progeny, and not in any 
other manner. " He, who keeps the estate of his brother and 
maintains the widow, must, if he raise up issue to his brother, 


A.N NOTATIONS. 

the interpretation ot the text in tlic ne.\t paragraph (§ 0.) ; according to the 
remark of the comoieiitators on tho Mitdeshard, But the scholiast of Gautama 
takes it in ita usual disjunctive sense : and the text is differently interpreted 
by the author of the Mkdcs/iarct himself (§ IS.) 

10. Must deliver the cstaie to the sow.”] Tt ia thus shown, that 
a separated brother is meant ; else, if there had been no partition, he could not 
have separate property, hi the text suhsetpieutly cited, it appears from thfi 
direction for making the division efinally, that the case of an unseparat ed 
coheir ia intended. Since thuro could bo no partition, if he were already 
separated. — SubCd hmi, 

# Memtf 9. 1 85. Vide supra. § 7. 
t Bdlam-Mictta. 

J Gautama, 28. 10.— 20, Vido infra. § IS. 
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deliver the estate to the son.’’* So, in the case of undivided 
property likewise, the same author says, “ Should a younger 
brother have begotten a son on the wife of his elder brother, 
the division must then be made equally : thus is the law 
settled.^' 

11. ‘ Vasisht'ha also, forbidding an appointment to raise 
up issue to the husband, if sought from a covetous motive 
{“An appointment shall not be through covetousness 
thereby intimates, that the widow’s succession to the estate 
is in right of such an appointment, and not otherwise,’ 

1:^, ' But, if authority for that purpose have not been re- 

leived, the widow is entitled to a maintenance only ; by the 
ext of Ndreda : “ Let them allow a maintenance to his 
voracn for life.” ’|| 

13. ‘The same fit is pretended) will be subsequently do- 
lured by the contemplative saint: “And their childless 
‘wives, conducting themselves aright, must bo supported ; 
‘hut such, as arc unch.aste, should be expelled; and so, 
‘ indeed, should those, who are perverse.” ’§ 


ANNOTATIONS. 

U, The widow s succession is in. righl of sKch an appointment.] A wiiinw, 
«lin has accepted authority for raising up issue to her luisband, has the right 
9f succession to his estate ; but no other widow has so.- Vciramitnidaj/a. 

13. The same (it it pretended) wVl hederlareO] Here the particle eJns 
iiulicates disapprobation j as in the example ‘ Ah ! wilt Ihnu [presume toj fight.' 
I'lir this passage of Ydjnyawalcya will bo exjiounded in a different sense. So 
Ills expression ‘by some author’ (% 11.) is intended as an indication of disrcs- 
pect. llenco the insertion of the passage so cited, in this argument, does iioj. 
imply ail acknowledgment of it as original and genuine.— Ssbod kmi. 


* Menu, P. 146’. t Menu, !*. 12''. + VaiisMho, 17. 4!*. 

■I Ndreda, 13. 26. Vide supra. § 7. § Ydjmja-salc, a, 2 1 13, 

o o 3li8'2‘J 


n. 

also liiiit.q, that 
the witlow's fiuc- 
ccasioii is in eon- 
loiiiplation of her 
is8ue, 


12. Else she hn.9 
a DiaiiitoDance 
only ; according to 
NcU’eda, 


13. A. passage 
of Yitjmjamilcua^ 
supfiosed to hear 
the saiae import. 
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14. TVomcn .n-re 
ina]‘t to inherit 
wealth, since it 
is dcfjignql for 
religious uses. 


1.1 T) % (/ r t ?' 
team’s argument 
8.-- '1 1 j ieiut« 
ed. 


CHAP. ix. 


11'. ' Moreoverj aince tlie wcalili of a regenerate man is 
designed for religious uses, the succession of women to such 
property is unfit j because they are not compotcut to the per- 
formiinco of religious rites. Accordingly, it has been declared 
by some author, “ Wealth was produced for the sake of 
solemn sacrifices : and they, who arc incompetent to the cele- 
hration of those rites, do not participate in the property, hut 
are all entitled to food and raiment.” “ llichcs were ordain- 
ed for sacrifices. Therefore they should ho allotted to per- 
sons who arc concerned with religious duties ; and not he 
jis.^igned to women, to fools, and to people neglectful of holy 
obligations.” ’ 


1 5. That is wrong : for authority to raise up issue to the 
liushaud is neither specified in the text, The wife and the 
daughiers also &e.”*) nor is it suggested hy tlie promises. 
Resides, it may he here asked ; is the appointment to raise up 
issue a reason for the widow’s succession to the property ? or 
is the issue, borne by her, the cause of her succession ? If 
the appointment alone he the reason, it follows, that she has 
a right to the estate, without having borne a son ; and tlie 
riglit of the son subsequently produced [by means of the 
a])pointment t] docs not ensue. But, if the offspring be the 
sole cause [of her claim^] the wife should not he recited a' 


ANNOTATIONS. 

j4. // I, lu In n declared by .lome aulltor.] Tho passage here cited is n 

coii?idc-rcii as .'vutiicutic and no autliuiity is shown for that and the follo"h 

1 0 N t . -JidUim-hluUtu, 

1.';. And the ri'jht of the son suhsequerUly fvoduced dots not 
Which i-' inconsistent with the enunciation of his right of succession, ns oi 


• § 2 . 


t Bdhtnvblmlt't. 


3:19 


Biddm-bJtatta, 
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a successor : since, in that c.asc, the son alone lias a ri'^ht to 
tlie goods. 

10. But, it is said, women Lave a title to property, cltlier 
througli the Imsband, or through the son, and not otherwise. 
That is wrong : for it is inconsistent with the following text 
and other similar passages. “ What was given before the 
nuptial tire, what was presented in the hridal procession, 
what has been given in token of alfeclion, what lias been re- 
ceived by the woman from her brother, licr mother, or her 
father, arc denominated the sixfold property of a woman.”-^' 

17. Besides, the widow and the daughters arc announced 
as successors S), on failure of sons of all diiscriptions. Now 
by here athrming tlie right of a widow, wlio has been ap- 
pointed to raise up issue, the right of her son to sueeced to 
the estate is virtually ailirmcd. But that had been aln-ady 
declared : and therefore the wife ought not to he meniionod 
under the head [of succession to the estate t] of one who 
leaves no male issue, 

IS. But, it is alleged, the right of a widow, 'i\ho is 
authorized to raise up issue to her husband, is deduced from 


A.NN<)'nT10XS. 

f>F llie twdvo (lescrijiiioHS of tsenSj preferably to tlo widow aud other heirs, — 
St'bod'kini and TiithwMalla. 

IG. That is ui'OJif/ :for it is inconsistent wHh the text.] Adoat' 
the restriction, that women obtain pro])eriy throutjh their husband^ o.' jonK 
only, still that restiictioii does uot hold good iiidvei. sally, since women right 
of property is declared in other instances. — SuhoJ hlni, 

17. The uvfe oiiyU not to be mentioned.] She ought not to be here mcH^ 
iloTied, lest it should be thought a vain repetition. — Sifhodliini, 

18, She nifty either seek to ohlaiii fyoyeny.] The author proposes two modes 
of conduct for a woman whoso husband is deceased. One iP, that she should 




IG. Ills ohjec- 
tioua obviated. 


17. An iiicon- 
pibtouey iu liia 
i 11 1 e r p r etatiou 
IsllOWll, 


1 .^, }ILs oApla'^ 
natioi) ot uVf«/u- 
tevt (S 8.) 


^ 9. IDl, 


f Ddlfvn hhtH<u 

m 



m 


MITiicSHARi. 


CHAP. II. 


proved to bo erro- 
neous. The right 
interprptation of 
it dilated. A chaste 
widow's mcces- 
sion is expressly 
afiBrmed ; and an 
appointmont to 
raise uj) issue is 
condemned. 


Ibe text of Gautama : " Let kinsmen allied by tfie funeral 
oblation, by family name, and by descent from the same 
patriarch, share the heritage ; or the widow of a childless 
man : and she may either [remain chaste, or may] seek oll- 
spring.*” This too is erroneous : for the sense, which is 
there expressed, is not ‘if she seek to obtain offspring, 
‘ she may take the goods of one who left no issue / bxit 


‘persons allied by the funeral oblation, by family name, and by 
* descent from the same partriarcb, share the effects of one who 


‘ leaves no issue ■, or his widow takes his estate : and she may 
‘ either seek to obtain progeny, or may remain chaste/ This 
is au instruction to her, in regard to her duty. For the par- 
ticle, (i;«) ‘ or,’ denoting an alternative, does not convey the 
sense of ‘ if.’ Besides it is fit, that a chaste woman should 
succeed to the estate, rather than one appointed to raise up 
issue, reprobated as this practice is in the law as well as in 
popular opinion. The succession of a chaste widow is express- 
ly declared : “ The widow of a childless man, keeping unsul- 
lied her husband’s bed, and persevering in religious obser- 
vances, shall present his funeral ol)lation and obtain his entire 
sharo.”t And an authority to raise up issue is expressly con- 
demned by Menu : “ By regenerate men no widow must bo 


ANNOTATIONS. 

Kock offspring, or endeavour to obtain male issue under an authority for that 
purpose. The term vd (either, or,) in this place does not signify * if 
but indicates an alternative and that implies an opposite case ; and the opposite 
case is the second mode of conduct, which, though not expressly stated in the 
text, must, by force of the particle vd, in its usual disjunctive acceptation, bo 
opposite to the desire of obtaining progeny by means of an appointment to 
raise up issue : and this is consequently determined to be the duty of chastity. 
The meaning therefore is thi.s : two modes of conduct are here prescribed ; 


^ Vide § 8, The text is here translated according to the commentator's in* 
lerpretaiion, 


fi30.oi 


t Vide § G. 
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authorized to conceive by any other ; for they, who authorize 
her to conceive by another, violate the primeval law.”* 

19. But the text of Vasisht’ha “ An appointment shall 
not be through covetousness «Just be thus interpreted : 
‘if the husband die either un separated from his coparceners or 
‘ reunited with them, she has not a right to the succession j 
‘ and therefore an appointment to raise up issue must not be 
‘accepted for the sake of securing the succession to her 
‘ offspring.’ 

20. As for the text of Ndreda, “ Let them allow a main- 
tenance to his women for life Since reunion of parceners 
bad been premised (in a former text, viz. “ The shares of 
reunited brethren arc considered to be exclusively theirs ;”[|) 
it must bo meant to assign only a maintenance to their 
childless widows. Nor is tautology to bo objected to that 
passage, the intermediate text being relative to reunited 
parceners (‘^ Among brothei's, if any one die without issue, 
&c.”§) Por women’s separate property is exempted from 
partition by this explanation of what had been before said ; 


ANNOTATIONS. 

either she must seek male issue by means of an appointment for lliat pm pose, 
Of she must remain chaste. — SubOd’hini. 

19. Therefore an appointment .... must not he accepted.] Considering, that 
she has not herself a right to the estate, she ought not to seek an authority for 
raising up issue, from covetousness, with the view that the wealth may go to 
her progeny, as it cannot belong to herself.— 

20. Nor ia tautology to be objected.] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the 
two several passages convey two distinct meauings : namely, that the women s 


* Menu, 9. 64, Vide 0. 1. Sect. 10, § 8. f Vide § 11. 

+ Ndreda, 13. 26. Vide § 12, II ^^dreda, 13. 21, 

§ Ndreda, 13, 2J. See J imuta-vihaua, Ch. 11. Sect. 1. § 48. 

o*>i on 


19. Proper in- 
terpretation of the 
text of Vasisht^ha 
(§ 11 .) 


20. And of the 
passage ofiVt^m^t* 

a 12 .) 



m 


21. The text 

of Yajnyawalvtjd 
(§ 13 ) also will 
be explained in a 
differeut sense. 


22 . Dh(Ms' 
wanih ai'gnmeiit 
of women’s iuapt^ 
nesa to inherit (§ 
14), refuted. 


MITi(CSHAR^ CHAP. u. 

and a mere maintenance for the widow is at the same time 
ordained. 

31. The passage, which has been cited, ‘‘ Their childless 
wives, conducting themselves aright, must bo supported 
will be subscfpiently shown to intend the wife of an impotent 
man and so fortb.f 

23. As for the argument, that the wealth of a regenerate 
man is designed for religious uses ; and that a woman’s 
succession to such property is unfit, because she is not 
competent to the performance of religious rites , that is 
Avrong : for, if every thing, which is weallh, he intended for 
sacrificial purposes, then charitable donations, burnt olferiugs, 
and similar matters, must remain uaaccompli.shed. Or, 
if it he alleged, that the applicablcness of wealth to those 
uses is nncontradicted, since sacrifice here signifies religious 
duty in general ; and charitable donations, burnt oifcriip.'s 


.ANNOTATIONS. 

separate property Is not to be dlvnied ; nnd that a niaintciiaiioc only Is to bo 
granted to them. ^VLat had been before said, is not all wbieh is after A\ards do* 
dared ; tliat it should bo diargcd with tautology. The text “ Among brothers, 
if any ono die without issue,” is an explanation of the [)recediiig one t‘‘ Tho 
.shares of reunited hrethron are considered to bo exclusively theirs.”} The 0105*0 
of it, except tlio wife’s separate properly,” is a declaration of her property 
being indivisible ; and the subset|uent passage (“ Let them allow a maintc- 
nance to Lis women for life”) coulains a separate injunction. 

22. Saorijlea here signifies relhfious dnfff in gcnenil} I'lic rclinfiuislimenfc 
of a thing, with the view to its appertaining to a deity, U a saciilice ( 
or coufeccration of the thing. The same dosigu tciminated by casting the 
thing into flames, is a burnt offering ( lioma ) or holocaust. The conferring 
of projierty on another by anaulling a previous right, is a gift 
donation. Such is the difference between Bacrifice, burnt offoring and dona- 
tion. 


Vide supra. § 13 . 


t Vide Sect. 10 . § 1 ^* 
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and tlie rest arc acts of religious dnty : still otlier purposes of 
opulence and gratificationj wliicli arc to be ellbetcd by means 
of wealth, must remain unaccomplished ; and, if that be the 
case, there is an inconsistency in the following passaijos of 
lYijni/awalcya, Gautauifi and Menu, " Neglect not religions 
duty, wealth or pleasure in their proper season”’^ *‘To the 
utmost of his power, a man should not let morning, noon or 
evening be fruitless, in respect of virtue, wealth and j)leasnre/^t 
“ The organs cannot so ctreetimlly be restrained by avoiding 
their gratillcation, as by constant knowledge [of the ills 
incident to sensual plcasurc.'’^i] 

23. Dosidcs, if wealth he designed for sacrilicial uses, the 
argument would bo reversed, by which it is shown, that the 
careful preservation of gold [inculcated by a passage of the 
TedaW] Let gold be preserved,’’ is iiitciuled not for religi- 
ous ends, but for human purposes. 

2'li. iMoreover, if the word s.acri(ice import religious duty 
in general, the succession of women to estates is most proper, 
since they arc competent to the performance of ansj)icious and 
conservatory acts [as the making* of a pool or a garden &c.§] 


It is shown to 
l)(! incojisistoiit 
with oT 

Y dj y awula/ff, 
ami 


2."^. And is in- 
coin[tatili]o with 
tho rt'fiKoniiijf of 
the Mhndiisd, 


21. Women 
inherit, 
though wealth 

deML;no<i lor 
roligioud uses. 


ANNOTATIONS. 

Til their proper This part of the text was wanting in tlie quota* 

tion of it, as hero exhibited : but the passage, a.s it is road in its i»ropfcr [)]aee, 
by the 5IUclcfihnrdj Jpardrea tind the B'tpacaUcaj contains the words swacd 
vale ‘in their proper season.* 

23. The argument icoidd le rrrersed.] The roasoning here alliidod to 
occurs in the Mhndnsd; ami is the 12th topic of thf 4Ui section of the 3rd 
chapter. The passage of the Frdaj which is there examined, and the initial 
words of which are quoted in the text, enjoins the careful preservation of gold, 


^ Ydjnyaivalcya, 1. 115. t Not found in Gaiitanuis Institutes. 

X 2. 9G. partially quoted in this place. 

§ Bdlam'^hhaffa, 


11 Bdhmlhalfif, 
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declares the dependence 

are capable of pro- of women, (“A woman has no right to independence,”*) 
^ ^ is not incompatible with their acceptance of property ; even 

admitting their thraldom. 


ter^P«taii!,?‘ 'of P^ssagcs before cited (“ Wealth 

passagea before was produced for the sake of solemn sacrifices &c.”t) to be 
citod,§i4). iinderstood ? The answer is, wealth, which was obtained 
[in charityl:] for the express purpose of defraying sacrifices, 
must be appropriated exclusively to that use even by sons 
and other successors. The text intends that : for the follow, 
ing passage declares it to be an offence [to act otherwise.] 
without any distinction in respect of sons and successors. 
“ lie, who, having received articles for a sacrifice, disposes 
not of them for that purpose, shall become a kite or a crow.”|[ 


27. A passage 
of Cdfyaifiina as- 
signs a subsistence 


27. It IS said by Cabjajjana Heirlcss property goes to 
the king, deducting however a subsistence for the females as 


ineS^escS funeral charges; but the goods belonging to a 

to the king for venerable priest, let him bestow on venerable priests.’' 
want of heirs. ‘■ 


NOTATIONS. 

lest it lose its brightness and be tarnished. The question, raised on it, is 
whether the observance of the precept be essential to the efficacy of sacrifice 
or serve only a human purpose ; and the result of the reasoning is, that the 
precept affects the person, and not the sacrifice. This reasoning is considered 
by the author to be incompatible with the notion, that wealth is intended 
solely for sacrificial Uses. 

27. “ Let Mm hestow on venerable , , , , ^ kt him bestoto on a venC'^ 

mile priesC] The commentator, Bdlam-bliaitay considers as a variation in 
the reading of the text, the subsequent interpretation of it, * let him bestow 
on a venerable priest sr6triy6y0nopddayU in place srotriyebbyaB tad ar* 
pay6t He remarks, however, that the singular number is used generically. 


# Ndreda, 13. 31. t Vide § 14. J BdlamUatla. 

II This is a passage of Menu according to Bdlam-bhatta ; and a text of 
the same import, but expressed in other words, occurs in his institutes, 11. 2o. 

334^35 
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“ Heirless property,” or wealth which is without au heir to 
succeed to it, goes to the king,” becomes the property of 
the sovereign •, “ deducting however a subsistence for the fe- 
males as well as the funeral charges that is, excluding or 
setting apart a sufficiency for the food and raiment of the 
women, and as much as may ho requisite for the funeral 
repasts and other obsequies in honour of the late owner, tlio 
residue goes to the king. Such is the construction of the text. 
An exception is added : “ hut the goods belonging to a 
vencruhlc priest,” deducting however a subsistence for the 
Icmalcs as well as the charges of obsequies, ' let him bestow 
on a venerable priest.’ 

28. This relates to women kept in concubinage : for the 
term employed is “ females” Ojosliul.) The text of jXdi'i’dtt 
likewise relates to concubines ; since the word there used is 
'• women” (slrl.) ‘‘ Except the wealth of a Jira/maihi [pro. 
perty goes to the king on failure of heirs.] lint a king, who 
is attentive to the obi igal ions of duty, should give main- 
tenance to the women of such persons. The law of inheri- 
tance has been thus declared.”* 

29. lint since the term “ wife” {pahd) is here employed, 
(§ 2.) the succession of a wedded wife, who is chaste, is not 
niconsistent with those passages. 

30. Therefore tlie right interpretation is tins : when a man, 
Avlio was separated from his coheirs aud not reunited with 
(hem, dies leaving no male issue, his widow [if chastet] takes 


AN^NOTATIOXS. 

28. Thi text .... nlaf.es io conciihiiies.] Or to twice in.irrieJ woinen .md 
others not considered as wives espoused in lawful wedloct . — Ifdtam hfinltif. 


I Anmh, 13. 51—52, 


K 11 




33. j 


Intcrprotation of 
the text. 


Six It I'claleH 

toeonculilurfi : 
so (.loos ji similar 
text of Sdffda, 


20. But 
(S 2.) the 
liolit. of 
fjiou U <leclart;ti. 


?>(). ]fli(.'r]Mt.sr- 
tainted 
from Ills coliriiH 
ami not lemuied. 
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the estate ia the first instance. For partition had hcca 
premised ; and reunion will he subsetpieutly considered. 


31 . Sr{car a’n 
o|>iinon lefuted. 
3ic supposes tho 
'widow's succession 
to be restricted to 
the case of a small 
property. But she 
takes a share, 
though there be 
sous. 


31, It must he understoodj that the explanation, proposed 

hy Sricara and others, restricting (the widow’s succession] to 
the case of a small property, is refuted by this [following 
argument.*! If there be legitimate sons, it is provided, 
wbetuer partition be made in tho owner’s life-time or after 
his decease, that the wife shall take a share equal to the son’s, 
“ If lie make the allotments equal, his wives must bo render- 
cd partakers of like portions.”t And again : “ Of heirs divid- 
ing after the death of tho father, let the mother also take an 
equal share,” J; Such being the case, it is a mere error to say, 
that the wife takes nothing but a subsistence from the wealth 
of her husband, wlio died leaving no male issue. 


32. She does 
not take merely 
enoujjh for her 
subsistence. 


83. But it is argued, that, under the terms of the texts 
above cited, his wives must he rendered partakers of like 
portions and " let the mother also take an equal share 


ANNOTATIONS. 

31. It IS a mere error to saij, that the wife talcs noiliinrj hut a suhsislcncc.] 
If tho wife share a portion equal to that of a son, not an allotment sufficient 
only fur her support, both when the husband ia living, and after his decease, 
though sons exist j more csjiecially should it be affirmed, that she obtains the 
whole w’ealth of her husband, who leave.s no male issue : and thus> since tlie 
widow's succession to the whole estate is established by reasoning a foitiori, 
the assertion, that she obtains no more than food and raiment, is erroneous. 
Presides, since the wife’s participation with a son, who is entitled to take a shaie 
of the estate, or, it there be no other son, the whole of it, has been expiepsly 
ordained, it is fit that she should, on failure of male issue, take the wealth of 
her childless husband being separate from his colmlv s^—SuhoiVhhiL 

3*2. For the ivords share*' and **equaV* mif}ht consequenthj hedemd 
mwicaniiif/.] These terms are commonly employed to signify ‘ portion anl 
* parity,’ By abandoning their own signification without sufficient cause, thty 
w’ould appear unmeaning,— 

t Ch. 1. Sect. 2. § 3. 


* Bulani'hhalta, 

886-87 


J Ch. 1. Sect. 7. §!■ 
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a woman takes wealth sufficient only for her maintenance. 

That is wrong : for the words " share” or " portion/’ and 
“ equal’^ or “ like/' might consequently be deemed unmean- 
ing. 

83. Or suppose, that, if the wealth ho great, she takes 33. Nor a sub- 
precisely enough for her subsistence ; but, if small, she re- tttt“bTiargerand 
ccives a share equal to that of a son. This again is wrong ; 
for variableness in the precept must be the consequence. 

Thus, if the estate be considerable, the texts above cited, 

(“ bis wives must be rendered partakers of like portions /' 
and " let the mother also take an equal share ;”} assisted by 
another passage Let them allow a maintenance to his 
women for life /’ § suggest an allotment adapted for 

bare support. Rut, if the estate he inconsiderable, the same 
passages indicate the assignment of a share equal to a sou’s. 

St. Thus, in the instance of the ChUunmaua sacrifices, 34. Argument 
’ ^ j ,, illustrated by rea- 

in the disquisition [of the 31mdnm] on Ibo passage awutjoh soning quoted 

fromthei/JwwBiif. 


ANNOTATIONS. 

33, Vayiuilenctii in Oie jtrecepl mnd he lie consequence.'] If the jiawagos 
above cited (§ 31.), assisted by another i)!i.ssago (§ 12 ), ordain the widow’s 
receipt of a suflioioiicy for her suppoit, at the time ut uiaKiiig a |i:n titiou with 
tile sous, whether her Jiusbaud, wlio wa.s wcaltiiy, be tlieii alive or dead ; but 
ordain ber taking of a share equal to that of a sou, if her husband posseas little 
property ; then a single sentence, once uttered, is iu oue case dependant [on a 
different passage, for its interpietation,] and not so in another inst,ance. 
Consequently, since it does not retain an uniform import, there is vai iablenc.ss 
in the precept, — SuhOd’hini. 

31. /» the instance of the ChMvmiayn sae/ijices] These are four sacri- 
fices performed on successive dajs, according to some autlioritiea ; but in the 
mouths of Ashdd'ha, OdHka and P'halgima, according to otbers. They .are 
severally denominated raimrdeca, Tarwm-prmjht-sa, Hucum.jd'ha ami SiMdsi- 
dij-i. The oblations consist of roasted c,akc.s (Ptiyoddsa); and, at tlie second of 
their, two figures of sheep made of ground rice. The cakes are piepaied in tli , 

* SabCd'hini .and Bdhm bhalUt, 
it E ^ 
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MITACSIIARA. 


C1IA1\ 11. 


pranaycCntl wliere it is maiataiued by the opponent, that 
the rules for the preparation of the sacrificial fire at the 
S6ma-yd(ja extend to these sacrifices ; in consequence of which 
the injunction not to construct a northern altar {uitara-vciU) 
at the Faiswt'deca and sacrifices, must be under- 

stood as a prohibition of such altar j [which should else be con- 
structed at those sacrifices, as at a S6ina~ydga ;] but it is 
answered by an advocate for the rig'ht opinion, that it is not 
a prohibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at the 
S6rna~ydga, but an exception to the express rule “ prepare an 
ndara-vvdi at this sacrifice [viz. at the Chdturmdsya it is 
urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authonzc.s 
the occasional construction of the altar, with reference to a 
prohibition of it, at the first and last of the [four] periods of 
sacrifice, and commands the construction of it at the two 
middle periods, independently of any other maxim : but it is 
finally shown as the right doctrine, for the very purpose of 
obviating* the objection of variableness in the precept, that 
the prohibition of the altar at the first and last of the periods 


AN^'OTATIOXS. 

« 

usual uuinncr, consisting of ground rico, kneaded with liot water, and forund 
-nto lumps uf the sliaj)e of a tortoise ; these are loasted on a speeilied nninljei 
id* potblierdH placed in a circular hole, whieh contains one of the three 

consecrated fires perpetually maintained by devout Lrahmanas, 

hi the di&fimsiilon on the ^assaeje dwaydh pranayanti.] Part of a passaj^e 
of the Vedoj which is the subject of a disciuisition in the Mimansdy and 
which gives name to it. This is the ninth (or, according to one mode d 
counting, the seventh) topic in the third section of Jaimini's seventh chai>t<i’ 
— See JfmiVa-i'dhana, Cln 11. Sect. 5. 

Since the sunie precept authorizes the occasional construction of the allut'] 
Since one precept cominauds it at a Chufuniidsya saorifice, and anotlicr forbid!> 

* Mlmdnsdf 7 . IK 
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of sacrifice is a recital of a constant rule j and that the injunc- 
lion, ‘‘prepare the uttara^vedi at this sacrifice/^ commads its 
construction at the two middle periods (namely the Varum- 
prnghdm and Sdcamcd’/ia with a due regai'd to that explana- 
tory recital. 

35. As for the doctrine, that, from the text of Menu (“ Of 35 . Another ex- 
him, who leaves no son, the lather shall take the inheritance tto 

or the brothers, *) as well as from that of Sanc’Aa (“ The and Ac«. 

wealth of a man, who departs for heaven, leaving no male ^ ^ 
issue, goes to liis brothers. If there bo none, his father and 
mother take it : or his eldest wife/’t) The succession of 
brothers, to the estate of one who leaves no male issue, is 
deduced ; and that a wife obtains a sufficiency for her support, 
under the text “ Let them allow a maintenance to his w'omen 
for life this being determined, if a rich man die, leaving 
no male issue, the wife lakes as much as is ade(|uatc to her 
subsistence, and the brethren take the rest; but, if the 
estate be barely enough for the support of the wddow, or 
less than enough, this text (“ The wife and the daughters 
also is propounded, on the controverted question whether 


AN^’UTATIONS. 

it at two of the periods of that sacrifice ; the injunction, contrasted with the 
proliihition, seems to imply an option in tliis case ; but, nut beinj,^ contrasted 
with any other rule, it becomes a cogent jirecopt in the instance of the two 
ether jieiiods : and thus the rule, being cogent in one case and nut in the other, 
13 variable in its import and effect. 

0,1 iJic controverted qiialion ivhether the tridow or the hrothers inherit.^ 
Whether the widow inherits, as provided by JWireda ; or the hrothers 
succeed conformably with the texts of Menu and Sartc'hn, — Bdlam'hluitta, 
This opinion the reverend teacher dors not tolerate.] Meaning ViuevirOpa.--’ 
^Mdliini and Bdlam-hhatta, 


* Vide § 7. t 

* .\dreda. Vide § 7. II YdJinjawalcffa. A'ido S 2. 
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S5d 


It IS condemned by 
ViswarfiYfa, who 
interprets other- 
wise the text of 
Menu (§ 7 ;) and 
that of Mancha 

(§ 70 


3d. The pas- 
sage of YdpUfa- 
walnja cannot bo 
taken as relating 
to a small estate 
in one instance ; 
since it must re- 
late to wealth ge- 
nerally in another 
cases. 


37. It appears 
from a passage 
of IldrUdy that a 
widow, suspected 
of incontiiiency, 
has a maintenance 


tto widow or the brothers inherit, to show, that the first claim 
prevails. This opinion the reverend teacher does not tolerate : 
for he interprets the text, “ Of him who leaves no son, the 
father shall take the inheritance, or the brothers •,”* as not 
relating to the order of succession, since it declares an alter- 
native j but as intended merely to show the competency for 
inheriting, and as applicable when the preferable claimants, 
the widow and the rest, fail. The text of Sane’ ha too relates 
to a reunited brother. 

36. Besides it does not appear cither from this passage 
[of Ydjnyawalc^a f) or from the context, that it is re- 
lative to an inconsiderable estate. If the concluding sen- 
tence, “ On the failure of the first among these, the next in 
order is heir ;”X he restricted to the case of a small property, 
by reference to another passage, in two instances (of the widow 
and of the daugthei’s,) but relate to wealth generally in tlie 
other instances (of the father and the rest,) the conscejuout 
defect of varlMenm in the precept (§ 33.) affects this inter- 
pretation. 

37. '' If a woman, becoming a widow in her youth, be 
headstrong, a maiutenanec must in that case be given to her 
for the support of liie.^^H This passage of Ildrita is intended 
for a denial of the right of a widow suspected of incontincuey, 


ANNOTxVTlONS. 

TJu text of Sane ha relates to a reunifed brother.] It rclatca to the case of 
a brother, who, after separation, bocoines associated with his coheirs, from 
alToction or any other motive, — SMd'kmi, 


* Menu. Vide § 7. t BxMd^Jnni, J Vide § 2, 

II In the Viedda’cliinidnani this passage is read without the conditional 
particle : viz, “ A woman .... is headstrong : but a maintenance must everbt^ 
given to her 
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to take tke wliolo estate. From this very passage [of IldrU only ; imt others 
/if*], it appears that a widow, not suspected of misconduct, wholu'propmy!'** 
has a right to take the whole property. 

3S. With the same view, Sane' ha has said “ Or his eld- 3 g g^ryeg 
cst wife.” (§ 7.) Being eldest by good ctualities, and not sup- 
posed likely to he guilty of iucontinency, she takes the whole (§ 7.) 
wealth ; and, like a mother, maintains any other headstrong 
wife [of her husband.] Thus all is unexceptionable, 

39. Therefore it is a settled rule, that a wedded wife, be- 33 ^ Conclusion, 
ing chaste, takes the whole estate of a man, who, being sepa- 
rated from his coheirs and not subsequently reunited with 
them, dies leaving no male issue. 


Section II. 

’Right of the Daughters and Daughter’s Suns, 

1. On failure of her, the daughters inherit. They arc 
named in the plural number (Section 1. § 2.) to suggest the 
C(pial or unequal participation of daughters alike or dissimilar hur tiibo, 

by class. 


ANNOTATIONS. 

1. They are named in the plural mnibcr.] Here female iasuo is sisjmfied 
by the orisjinal word “daughter" (dulUfri' :J and that is ai.plicablu, in- 
ditfcrently, to such as belong to the same or to different tribes, riuralily 
is dcuoted by the termination of the plural number, (as m duhitaras ;) 
which includes, without inconsistency, those who are dissimilar from the 
parent. Therefore daughters, alike or different by class, aie iiuhc.ited by 
the original word and its termination. They share .-.lual or une<iual portions 
in the order before mentioned: namely four shares, three, tao 01 one 
(Ch. 1. Sect. 8. § l.y-Subod'hini. 


# Bdlam bhiltd. 
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2. Passages of 
Cdtyd^aua and 
Vrihaspati declare 
her right of suc- 
cession. 


3. First the un- 
married daughter 
inherits. 


4. Next a mar- 
ried i)ut unprovid- 
ed one. And last- 
ly an enriched one. 


n. An appoint" 
ed daughter is not 
meant. 


MITACSIIARA. chap, n, 

's 

Thus Cdtydyana says, Let the widow succeed to her 
husband’s wealth, provided she be chaste; and, in default o[ 
her, let the daughter iuherit, if unmarried/^* Also Vnlmpati 
“ The wife is pronomieed successor to the wealth of her bus- 
hand ; and, in her default, the daughter. As a son, so does 
the daughter of a man proceed from his several limbs. How 
then should any other person take her father’a wealth ?” 

3. If there bo competition between a married and an un- 
married daughter, the unmarried one takes the succession 
under the specific provisions of the text above cited (“in de- 
fault of her, let the daughter inherit, if unmarried.”) 

4. If the competition be between an unprovided and an 
enriched daughter, the unprovided one inherits ; hut, on failure 
of such, the enriched one succeeds : for the text of Gautama Is 
equally applicable to the paternal, as to the maternal, estate. 
“A woman’s separate property goes to her daughters, un- 
married or unprovidcd.”t 

5. It must not he supposed, that this relates to the ap- 
pointed daughter : for, in treating of male issue, she and her 
son have been pronounced equal to the legitimate son, (“ Equal 


ANNOTATIONS. 

4, Tlic text of Gautama equally applicable to ike patcnml .... csfulc. J 
TliG meatiiiig ia this : since the daughter s right is declared with referenco to 
a woman’s peculiar property, but it is not intended by using the wont 

woman’s” to restrict it positively to that single object, the parity of roa* 
Boning holds gootl . — SubocriiinL 

5. For, in treating of male asuc, she and her son have been pronounced d'c. 1 
Since she has been noticed while treating of male issue, the introduction of 
her in this place wouhl be improper. mi 


* Vide supra. Sect. 1 . § 6. 

+ Gautama, 23. 22. Vide supra, Ch. 1. Sect. 0. § 11, 
3U.4:J 
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to him is the son of an appointed daughter/'* or the daughter 
appointed to be a son.t 


6. By the import of the particle “ also” (Sect. 1. § 2.) the 
daughter’s son succeeds to the estate on failure of daughters. 
Thus VUkm says, “ If a man leave neither son, nor sou’s 
son, nor [wife, nor female J] issue, the daughter’s son shall 
take his wealth. For, in regard to the obsequies of ancestors, 
daughtei-’s sons are considered as son’s sons.”! Menu likewise 
declares, “ By that male child, whom a daughter, whether 
formally appointed or not, shall produce from a husl)and ol'an 
equal class, the maternal grandfather becomes the grandsiro 
of a son’s son : let that sou give the funeral oblation and 
possess the inheritance.’’^ 


0. The dauiL'h- 
tors son inherits 
on failure of 
daughters ; as de- 
chired by Vtshmf 
and by Mmu, 


Section IH. 

IVgM of llm Parents, 

1. On failure of those heirs, the two parents, meaning l. N.-st ijoth 
the mother and the father, arc successors to the property. iuhent. 


ANNOTATTOXS. 

C, Tlit dawjhter's 50 » succeedn to ilue estate on failure of danuhten \ Xi:. 
cording to the commentary of Bdlam'hhatiaf the daughter’s daughter inhoi its 
in default of daughter’s sons. He grounds this opinion, for which however there 
is no authority in YijnydndsiooLVjJ^ text, upon the aualogy, wlucli this author 
had admitted in another case, between the succession to a woman’s separate 
property and the inheritance of the paternal estate. (Vide § 4.) 


• Ch. 1. Sect. 11 § !• t Ch. 1. Sect. 11. § 3. J lUlam-hhaila. 

II Not found in institutes ; but cited under his name in the Siuril^ 

^Undrkd, 


§ Mmi^ D. 130\ 


S1:M3 
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CUAt. II. 


2. Fust the 3, Althougli lliG Order, in winch parents succeed to the 
mother; and after . . , , , r/. 7 « , 

her the father. estate, do not clearly appear [from the tenor of the text; 

Sect. 1. § 2.] since a conjunctive compound is declared to 

present the meaning^ of its several terms at once and the 

omission of one term and retention of the other constitute an 

exeeptionf to that [complex expression j] yet, as the word 

‘ mother’ stands first in the phrase into which that is resolv- 

able, and is first in the regular compound (mdldpi(arau) 

* mother and fathei*’J when not reduced [to the simpler form 

p’Uarau ‘ parents’] by the omission of one term and retention 

of the other j it follows from the order of the terms and that of 

the sense which is thence deduced, and according to the series 

thus presented in answer to an inquiry concerning the order 

of succession, that the mother takes the estate in the first 

instance ; and, on failure of her, the father. 


ANNOTATIONS. 

2. AltJiouf/li the order do not clearhj (.qypear,] It is declared, that 
the two parents are successors to the property, if there be no daughter nor 
daughter’s son. Since the term (piiaraoj * parents’ is formed by omitting 
one and retaining the other member of a complex expression (mother and 
father ;) shall they conjointly take the estate, or severally ? and is the order 
of succession optional, or fixed and regulated ? The author replies to these 
questions. — SMd'hlni, 

A conjmelive compound is declared (^c,] A compound term is formed, asi 
directed by Pdnini and his commentators, i| when two or more nouns occur 
with the import of the conjunction ‘ and,’ in two of its senses (viz. recipio* 
cation and cumulation, §) This is limited by the emendatory rule of Cdi^dijau'i 
to the case where the sense conveyed by each word is presented at once : 
while the same terms, connected in a phrase by the conjunction copuIaU^ e, 
would present the sense of each successively. 

The omission of one term and retention of the other constitute an exeeplion] 
When the word pitri ‘ father* occurs with mdtrl * mother,* it may be retainetl 


• Vdriicat 1. on Pdnini, 2. 2. 29. t Pdnini, 1. 2. 70. 

J Vdrtica, 3. on Pdnini, 2. 2. 31. 11 Vide infra. Sect 11. § 20t 

§ See Dictionary of Book 3* Chap, I, Sect, 23* Verse 2» 
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3. Besides tbe father is a common parent to other sons, , 3. Hie mother 
but the mother is not so : and, since her propinquity is con- ahouM 

sequently greatest, it is fit, that she should take the estate 
ill the first instance, conformably with the text “ To the “ passive of 
nearest sapinda, the inheritance next belongs,”^ 


ANNOTATIONS. 

and the other term be rejected. Thia is an exception to the general 
rule of composition. It is optional ; and the regular form may be retained in 
its stead. Ex. Pitarau * two parents or M dtdpUarau ^ moihav and father,’— 
rdiiiniy 1. 2* 70 . and 2, 2. 204 — 31 . 

The mrd mother stands first in the jpyase into which that h moUahleJ] 
The compound term, whether reduced to the simpler expression or retaining 
its complex form, ia resolvable into tho phrase mdtd cha pitd cha * both tlio 
mother and the father.* This, however, ia only the customary order of terms, 
not specially enjoined by any rule of syntax. 

Is first in the regular compound.] Conformably with one of Cdf^d^anas 
emendatory rules on Pan ini's canon for the collocation of terms in composition. 
(1 2. 34.) That rulo requires the most revered object to have precedence : 
and the example of the rule, as given in PdtaftjaUs 3IaMlhdshya and 
Vdmana's Cdsicd-vitU, is this very compound term mdtdpUamu * mother 
aud father.* Tho commentators, Caiyata and Haradalta, assign reasons why 
a mother is considered to be more venerable than a father. 

Il follows, from the order of the terms.] Tho compound term mdtdpiiarars 
* mother and father,' as well as the abridged and simider expression 
‘parents,’ is resolvable into the same \fi\vs&o maid cha piid cha ^hoi\x i\\Q 
mother aud the father.’ Thus, in every form of expression, ‘mother’ stands 
first. Hence the author infers, that the mother’s priority in regard to succes- 
sion to wealth is intended by the text (Sect. 1. § 2.) 

3, The father is a common parent to other The mother is, in respect 

of sons, not a common parent to several sets of them : and her propinquity ia 
therefore more immediate, compared with the father’s. But his paternity ia 
common ; since he may have sons by women of equal rank with himself, f'a 
well as children by wives of the Csliatriya and other inferior tribes ; and Ills 
nearness is therefore mediate, in comparison of the mother’s. The mother 
consequently is nearest to her child ; and she succeeds to the estate in the first 
instance, since it is ordained by a passage of 3fem, that the person, who is 
nearest of kin, shall have the property,— 

^ Mentis fi. 187, 
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4. That text, 
it apeak 
of iSupvnht'if is 
not restricted to 
them* 


S* Conclusion, 


MITACSHARA. chap, n, 

4. Nor is tlie claim in virtue of propinquity restricted to 
{iapindas) kinsmen allied by funeral oblations : but, on the 
contrary, it appears from this very text, (§3.) that tbe rule 
of propinquity is effectual, without any exception, in the case 
of (samdnodaeas) kindred connected by libations of water, as 
well as other relatives, when they appear to have a claim to 
the succession. 

5. Therefore, since the mother is the nearest of the two 
parents, it is most fit, that she should take the estate. But, 
on failure of her, tho father is successor to the property. 


ANNOTATIONS. 

a. On falUrt of Tier, tie father is meeesaor to the property.] Tho 
roHiinentator, Biilam htialtay is of opinion, tlnvt tho father should inherit first 
and afterwards tire mother ; upon tho analogy of more distant kindred, where 
tho paternal line has invariaWy the preference before the maternal kindred ; 
and upon tho authority of several express passages of law. Nanda Pandita, 
author of commentaries on tho Mhdeshard and on the Institutes of Yiahmi, 
had before luaintaincd tbe samo opinion. But tbe elder commentator of the 
Jilildahard, VisKUswam-hhatla has in this instance followed the text of his au- 
thor in his own treatise entitled hladana-Pdripita, and has supported Vijnfi- 
vwaivara’s argument both there and in his commentary named SulOd'ltiiii. 
]Mnch divei'sity of opinion does indeed prevail on this question. Srtcara 
maintains, that the father and mother inherit together : and the great majority 
of writers of eminence (as A pardrea and Cuntnldcorciy and the authors of tlio 
Sufitichandrkd, Mctdana ralna, Vpavahdramayuc’ha kc.) gives the father 
the j)refcrence before the mother. Jimdta-vdhana, and Saghmundana have 
adopted this doctrine. But Vdchetpali Misra, on tho contrary, concurs with 
the Mitdmhard in placing the mother before the father ; being guided by an 
erroneous reading of the text of Vishnn (Sect. 1 . § 6 ), as is remarked in tho 
VteramilrodMya. The author of tho latter work proposes to reconcile these con- 
tradictions by a personal distinction. If tho mother be individually more ve- 
nerable than the father, she inherits ; if she be less so, the father takes the in- 
heritance. 
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Section IV. 

KigU of the Brothers. 

1. On failure of the father, brethren share the estate. 
Accordingly Menu says, Of him, who leaves no son, the 
father shall take the inheritance or the brothers.^’* 

2. It has been argued by D’hdreswaru, that, ' under the 
‘ following text of 3Ieuu, “ Of a son dying cliildlcss, the 
^ mother shall take the estate ; and, the mother also being 
'dead, the father’s mother shall take the heritage i”t even 
' while the father is living, if the mother be dead, the father’s 
' mother, or in other words the paternal grandmother, and not 
' the father himself, shall take the succession : because wealth, 
‘ devolving upon him, may go to sons dissimilar by class ; but 
' what is inherited by the 2 >atorual grandmother, goes to such 
' only as appertain to the same tribe : and therefore the jiatcr- 
' nal jrrandmother takes the estate.’ 

O 


ANNOTATIONS. 

1, Brethren!] The commentators, Nanda Pandila and BAtam-hhalia, 
ennsider this ns intending ‘ brotlicrs and sisters,’ in the same manner in nhich 
“ parents” havo been explained ‘ mother and father,’ (Sect. 3. § 2.) and con- 
formably with an express rule of grammar {Pdnini, 1. 2. 68.) They observe, 
that the brother inherits first ; and, in his default, the sister. This opinion is 
controverted by Camaldeara and by the author of the Vyavahdramaffuc'ha. 

2. It has been argued hy Jj'hdriswira.'] It had been .shown (Sect. 3.,) 
that the father inherits on failure of the mother. But that is stated otherwise 
hy different authors. To refute tho opinion maintained by one of them, the 

author reverts to the subject hy a retrospect analogous to the backward look 

of the lion. — Suh6d'hi)\i anti Bdlam hhaUiX, 

Became wealth, devolving on him, may go to sons dissimilar.] The mean* 
ing is this ; if the succession be taken by the father, the property becomes a 
paternal estate, and may devolve on his sons whether hclonging to the Mdrd^ 


Vide Sect, 1. § 7. I Menu, 0. 217. Vide Sect. 1. § 7. 
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1. Next to tho 
parent s, t h e 
brolhers iiiherii. 


afiirnis the prior 
li^ht of tho pater- 
nal i;raii(liuotlier ; 
on the f^niuiul of a 
passage of J/cau, 


* MenVf 0. 185. 
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CIIAK II. 


8, But that is 
contradicted by 
; cit* 

ing another pas- 
sage of the same 
author. 


4 . A text of 
Menu excluding 
the king, intends 
the sovereign not 
the Cshatriua^ 


5. The whole 
blood inherits 
first ; as nearest 
of kin. 


3. The holy teacher [ Viswarupa* * * § ] does not assent to that 
doctrine :%ecause the heritable right of sons even dissimilar 
by class has been expressly ordained by a passage above- cited : 

The sons of a Brahmana, in the several tribeS; have four 
shares, or three, or two, or one/'t 

4. But the passage of Menu, expressing that “ The pro- 
perty of a Brahmana shall never be taken by the king,”l; 
intends the sovereign, not a son [of the late owner by a 
woman of the royal or military tribe.] 

5. Among brothers, such, as are of the whole blood, take 
tbe inheritance in the first instance, under the text before 
cited : “ To the nearest sapinda, tbe inheritance next be- 
longs ”11 Since those of the half blood are remote through 
the difference of the mothers. 


ANNOTATIONS. 

dli^vasida [or another inixt§] tribe or to his own class. But, if it be taken by 
the grandmother, it becomes a maternal estate and devolves on persons of the 
same tribe, namely her daughters \ or successively, on failure of them, her 
daughters sons, her own sons, and so forth. — SuhOdliini and Bdlawlhaiia. 

4. Intends the sodereirjnf not a It does not prohibit the succession 

of a Bi'ahm ina's son by a Cshatriya wife, denominated king as being of his 
mother 8 tribe, which is tbe royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is not an exception to the passage cited in 
the preceding paragraph : and Vhwarupa's reasoning holds good, that 

* B'hdresioara's objection would be valid, if there were any harm in the 

* ultimate succession of sons dissimilar by class. But that is not the case. 
' On the contrary, they are expressly pronounced by the text here cited, to be 

* partakers of inheritance .' — Suhod MnL 


* The name is supplied by the Suhdd'hini, 

+ Ydjn^amlc^af 2, 126. Vide supra. Oh. 1. Sect. 8. § I. 
i Mejiu, 8. 189. Vide infra. Sect. 7. § 0, 

4 -. 11 Menu, 9. 187. Vide Sect. 3. § 3. 

§ Bdhm-bitafta, 
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6. If there be no uterine (or whole) brothers, those by 
different mothers inherit the estate. 

7. On failure of brothers also, their sons share the heritage 
in the order of the respective fathers. 

8. In case of competition between brothers and nephews, 
the nephews have no title to the succession : for their right 
of inheritance is declared to be on failure of brothers ['* both 
parents, brothers likewise, and their sons.” — Sect. 1. § 3.*] 

9. However, when a brother has died leaving no male issu^ 0. But they 
[nor other nearer hcir,t] and the estate has consequently de- had vested ia 
volved on his brothers indifferently, if any one of them die father, 
before a partition of their brother’s estate takes place, his sons — 

do in that case acquire a title through their father : and it is 


G. Next the 
half blood. 


7. After brov 
tbers, nephews iii- 
lierit in like mano 
ner. 

8. They do not 
share with their 
nnclea. 




ANNOTATIONS. 

G. If he no xdevine {or whole) hrotlierst, those hy dijfet^ent mlhers /;«• 

Aerit.] The author of the Vyavahdrama7j\ic'ha censures the preference here 
given to the brothers of the half blood before the nephews, bciug sons of brothers 
of the whole blood, 

7. Their sons share the heritage,] Including, say Nandu Fandila and 
BdlamMaiia, the daughters as well as the sons of brothers, and the sons and 
daughters of sisters. This consequently wiU comprehend .all nephew and 
nieces. 

In the order rf the respective faiJiers.] In their order as brothers of tho 
whole blood, and of the half hlood.—BdlatiMatta. ^ 

By analogy to the case of g.andsous by different fathers (Chap. 1. lied. 
8.), the distribution of shares shall be made, through allotments to their respeo- 
tive fathers, and not in their own right, whether there be one, two, or many 
sons of each brother.— (SttAotr/imi, 

Thia 18 wrong ; for tho brethren had not a vested interest in their brothers 
wealth before their decease ; and property was only vested in the nei>hews by 
the owner’s demise. — Bdloni- bhattex. 


* Siieioiliki and BdUm bMUiU 


t Bdlani-UatUL 
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CHAl*. It. 


1. Next to the 
nephew, the kin*’ 
dred ai’e heirs. 


2. First the pa- 
ternal graud- 
2 nother» 


fit, .therefore, that a share should bo allotted to them, in. their 
father’s right, at a subsequent distribution of the properly 
between them and the surviving brothers. 


Section V. 

Succession of Kindred of Ih same fmnihj name : termed 
Gotraja, or Gentiles. 

1. If there be not even brother’s sons, gentiles share the 
estate. Gentiles are the paternal grandmother and relations 
eonneeted by funeral oblations of food and libations of water. 

2. In the first plaee the paternal grandmother tabes the 
inheritance. The paternal grandmother’s succession imme- 
diately after the mother, was seemingly suggested by the 
text before cited, '' And, the mother also being dead, the 
father’s mother shall take the heritage no plaee, however, 
is found for her in the compact series of heirs from the father 
to the nephew : and that text [“ the father’s another shell 
take the heritage”) is intended only to indicate her general 
competency for inheritance. She must, therefore, of course 
succeed immediately after the nephevv ; and thus there is no 
contradiction. 


ANNOTATIONS. 

1, Genliki ] Gotraja or persons belonging to tho same general family 
( GUra) distinguished by a common name ; these answer nearly to tho Genli'c} 
of the Roman law, 

2. She mttst, Uterffore, of cowso sueered.] Some copies of the MMcihan 
read this passage differently. The variation is noticed in tho commentary of 
BGlam-hhatta i viz, ‘ She succeeds, after the preceding claimoitts, if they 
bo demi,’ upariima-mritdiiantaram instead of ‘Ulcarthe iat su( eutdnantaraiih 
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* Sect. 1. § 7, 
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3. On fi;ilai‘0 of the paternal "randmolher, the {gotraja) 
liinsmcu sprung from the same ftunily with the dcocasod and 
{sapinda) connected by funeral oblations, namely the paternal 
grandfather and the rest, inherit the estate. For kinsmen 
sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate Ifiand’hu Sect. 6.) 

4'. Here, on failure of the father’s dcseendants, the heirs 
are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons. 

5. On failure of the paternal grandfather’s lino, the pater- 
nal great-grandmother, the great-grand father, liis sons and 
their issue, inherit. In this manner must be understood the 
succession of kindred belonging to the same general family 
and connected by funeral oblations. 


ANNOTATIONS. 

The commentary remarks, that the ‘ preceding {nparilana) chiimaiits^ aro ilio 
father and the rest down to the hrothor’s sou. 

3. On failure of He paternal gmiuhnoilicr ,,,, the paternal rjramlfalher.l 
V/dmnMaifa insists, that the grandfather inherits before the graudmotlicr, aa 
the father before the mother. — See Section 3, 

Jti this manner must he mulcrstood (he succession of hindred,] The 
l^uUd^Jiini, commenting on the first words of the followiiig section, cairies tho 
cuumeration a little further : viz. ' the paternal great-graiidfatlicr’s mother, great- 
' grandfather’s father, great-grandfather’s brothers and their sons. The pater- 
*iial great-grandfather’s grandmother, great grandfather’s grandfather, great- 
' grandfather’s uncles and their sons. The same analogy hohls in the succ ssioa 
^ of kindred connected by a common libation of water. 

The scholiast of Vishiu^ who is also one of the commentators of the 

states otherwise the succession of the near and distant kindred, in ex 
pounding the passage of Viskuu if no brothers son exist, it passes to kinsmen 
(hmid*hu;) in their default, it devolves on relations ( sacuhja) where Bdlam^ 
hhatta, on the authority of a reading found in the proposes to 

t-rajiapose the terms bcLnd^hUi and saculf/a; for the purpose of reconciling I ishntc 


• yhhiviy 17. 10,-11* 
T y 
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3. Next the 
paternal grand- 
iatJier, 

f 

I. 

I i 


4. After him, 
tlic uncles and 
tlieir sons. 


fi. Tlieuthcgrpat- 
g r a ii d in o I her, 
g r c a t g r a n d - 
father, gland uii- 
fits and so tortli, 
to tho seventh do-* 
.qrcoi 



mitXcshauX. 


CHAP. II. 


36SJ 

0, Afterwards 
more distant 
kindrod : either to 
the 14th deg'reo j 
or as faraacouaan- 
guiiiity 13 asccr* 
tainahle : so Menu 
describes them* 


6. If there be none such, the Buceession devolves on 
kindred connected by libations of water : and they must be 
understood to reach to seven degrees boyond the kindred 
connected by funeral oblations of food : or else, as far as the 
limits of knowledge as to birth and name extend, Accor din"- 


ANNOTATIONS. 

with Ydjnyawalcyaf by interpreting saanlya in the sense of f/otraja or 
kinsmen sprung from the same family.^ Nanda Pandllaf preserving the com- 
mon reading, says * kinsmen {hmurhu ) aro sapindas ; and these may belong to 

* the same general family or not. First those of tho same general family 

* {sayoira) are heirs. They arc three, the father, paternal grandfather, and 
‘ great grandfather ; as also three descendant* of each. Tlio order is this : In 

* the father’s line, on failure of the brother’s son, the brotho;’s son’s sou h heir. 
^ In default of him, the patornal grandfalhor, his son and grandson. Failing 

* these, the paternal great-grandfather, his son and gund^on. In this manner 

* the succession passes to the fourth degreo inclusive ; and not to the fifth : for 
^ the text expresses ** The fifth has no concern with the funeral oblationa.”* 

* The daughters of the father and other aiicostora must bo admittetl, liko the 

* daughter of the man himself, ami for the same reason. On failure of the 
‘ father’s kindred connected by fu icral oblations, the mother’s kindred are heirs : 

* namely the maternal grandfather, tho maternal uncle atid his son ; and so 
‘ forth. In default of these, the successors are the mother’s sister, her son and 

* the ro^t,* 

The commentator takes occasion to censure an interpretation, which correa* 
ponds with that of the Mlidcshard as delivered in the following section 
(S. 6. § 1.) ; and according to which the cognate kindred of the man himself, 
of hi^ father and of his mother are tho sons of his father’s sister and so forth : 
because it would follow, that the father’s sisters sou and the rest would in- 
herit, although the man^s own sister and sister’s sons were living, Mdluvi^ 
WiaUa^ however, repels this objection by tho remark, that the sister and sister’s 
sous have been already noticed as next in succesbion to the brother and 
brother’s sons : which is indeed Nanda Pdndita*s own doctrine. 

He adds, * after the heirs above-mentioned, the sacuJ^a or distant kinsman is 
' entitled to the succession : meaning a relation in the fifth or other remoter 

* degree,’ 
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* Mem, 9. 186. 
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sect. ti. SUCUESSION OF COGNATE KINDRED. 

ly Vrihat-Menu says » The relatioa of the sapindas, or kin- 
dred connected by the funeral oblation, ceases with the seventh 
person ; and that of samdnddacaS) or those connected by a 
common libation of water, extends to the fouiicenth degree ; 
or as somo aflirm, it reaches as far as the memory of birth 
and name extends. This is signified by pdlm or th.e relation 
of family name.'^* 


Section VI. 


On the succession of Cognate Kindred, Band’hu, 


1. On failure of gentiles, the cognates are heirs. Cog- 
iulcs are of three kinds ; related to the person himself, to his 


1. After gen- 
tiles, cognatess are 
huirs, They aro 


ANNOTATIONS. 




This whole order of succession, it may bo observed, differs materially from 
that which is taught in the text of tlie Mitdcslmd, On tho other hand, the 
author of the Vecramilroda^d has exactly followed the MUdcslmni } and so has 
Camaldcara : and it is also confinned by MdeV hava-dekanja, in tho Vtfaoa-* 
him llddliixida, as well as by the Snmll-cliandricd. 

But the author of tho contends for a different scries 

of heirs after tho brotliera son : ‘ Isfc the paternal grandmother ; 2d the sister ; 
* 3d the paternal grandfather and the brother of tho half blood, as equally 
‘near of kin ; 4th the paternal great-grandfather, tho paternal uncle and the 
' son of a brother of the half blood, sharing together as in tho same degree of 
'affinity/ He has not pursued the enumeiMtion further ; and the principle 
Fitated by him, nearness of kin, does not clearly indicate the rule of continua- 
tion of this series. 

1. The cognates are heirs ^ cognate or distant kin, correspond^ 

ing nearly to tho Cognatl of the Romaa law. 

Cognates are of three JdnJs.] Bulam-lhalta notices a variation in the read- 
ing, hdndlhandlh for hmuVhamh, It produces no essential difference in the 
interpretation. 




* The 6rst part of this passage occurs in Mena^s institutes, 
laainder of the text ditfers. 


5, CO. The jv* 


I T 2 
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MITACSHARA. 


ciur. ir. 


of three soite^ as 
distinguisihed iu a 
passage of law. 


i'. First the 
Icliidred (it tin lato 
owner ;then those 
of hia father ; and 
Justly those of his 
mother. 


1. After kln4 
Jred, the ijre- 
roptor ia lieii’ j 


father, or to his mother : as is declared by the following text. 
“ The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his own maternal uncle, must 
be considered as bis own cognate kindred. The sons of his 
fiithcr’s paternal aunt, the sons of his father’s maternal auulj 
and the sous of his father’s maternal undo, must be deemed 
his father’s cognate kindred. Tlie sons of liis mother’s pater, 
nal aunt, the sons of his mother’s maternal aunt, and the 
sons of his mother’s maternal luidcs, must be reckoned liis 
mother’s cognate kindred.”* 

H. Here, by reason of near aflinity, the cognate kindred 
of the deceased himself, arc his successors iu the first instance : 
on failure of them, his failier’s cognate kindred : or, if tliero 
be none, his mother’s cognate kindred. This must he under- 
stood to he the order of suceessiun hero iutcuded, 


Skction VII. 

0/1 the succession of Slrangers upon fa'darc of the Khidml, 

1. If there be no relations of the deceased, the preceptor, 
or, on failure of him, tlic pupil, iulierits, by the text of 


ANNOTATIONS. 

Ilddied lo Ac person Jiimsd/f lo his fafJicr or fo Jus molhr,] Apararcd^ 
romarkcil by Ccmaldcttra, disallows the two last classes of cognate kiinlrud, 
as having no concern with inheritance ; and restricts tlio term huuVhif'j in 
the text, to the kindred of the owner himself. The author of the Vijamho 
^tamoT/ucha confutes that restriction. 


* The text is seemingly ascribed by the commentatejf Bcdam-lliaita to 
lYidd'hL SdtdUqvh, Eut it is ipiotcd in the V\javaJidra‘Mdd!Ji/ava as a texl of 
hdud' hdyana. 
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bect. vir. SUCCESSIOK OF STEANGERS. 

Jpastamha. “ If there be no male issue, the nearest hinsman 
inherits : or, in default of kindred, the preceptor ; or, failing 
him, the disciple/' 

2. If there be no pupil, the fellow-student is the successor. 
He, who received his investiture, or instruction in reading 
or in the knowledge of the sense of scripture, from the sauio 
preceptor, is a fellow-student. 

8. If there be no fellow-students, some learned and vener- 
able priest should take the property of a Brahmana, xrnder 
the text of Gautama : “ Voucrablc priests should share the 
wealth of a Brahnana, who leaves no issiic.”^' 

For want of such successors, any Braltmina may he the 
lioir, So Menu declares : “ On failure of all those, tlic lawful 
heirs arc such Bralutianas, as Lave read the three Vedas, as 
are pure in body and mind, as have subdued their passions. 
Thus virtue is not lost.^f 

5. Never shall a king take the wealth of a priest ; for the 
text of Menu forbids it : “ The property of a Brahmana shall 
never Ijc taken by ilie king : tliis is a fixed law.'bj; It is .also 
declared by Ndreda : “ If there be no boir of a Brahmana’ s 
wealth, on his demise, it must be given to a Brahmana. 
Oilierwiso the king is tainted with sin."|| 

6. Rut the king, and not a priest, may take the estate of 
a Vshalrtja or other person of an inferior tribe, on failure of 


ANNOTATIONS. 

2. This must le widerstood to U the order of succession.'] See a note at the 
close of the last suction. 


t Manly 9. ISS. 

11 Not Ibuiul intlio institiitos ot 


by the text of 
AprksfGmla: and, 
next to him, the 
pupil. 


% And, failinj^ 
the^e, tho fellow- 
student. 


3. If there ha 
none, a learned 
priest is heir ; ac* 
cording to Iran- 
tama. 


4. Or .any Brah 
as illtinithfis 
piovulcd. 


f>. But not tho 
king : so Mom 
aoil Nutcda do-* 
dare. 


6*. In other casoa 
tUo Rovciciga 
takes the escheat : 


* GauUma, 28. 39, 
$ MenUf 9, 189, 
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m is ordained by 
Menu, 


1. Tlie heirs of 
persons devoted to 
reli^iion are "<pcci- 
ficUby YdJnj/awul' 
cya, 

rc 


2. Exposition 
of the text. 


3. The natural 
relations do not 
succeed , But tho 


heirs down to the fellow-studont. So Mem ordains : '' But 
the wealth of the other classes, on failure of all [heirs,] the 
king may take."* 


Section VIII. 

On succession to the Properly of a Ucmil or of an Ascetic, 

1. It has been declared, that sons and grandsons [or 
great-grandsonsf] take the heritage ] or, on failure of them, 
the widow or other successors. The author now propounds 
an exception to both those laws ; 

CXXXVII. “ The heirs of a hermit, of an ascetic, 
“and of a professed student, are, in their order, the 
“ preceptor, the virtuous pupil, and the spiritual brother 
“ and associate in holiness." J 

2. The heirs to the property of a hermit, of an ascetic, 
and of a student in theology, are, in order, (that is, in the in- 
verse order,) the preceptor, a virtuous pupil, and a spiritual 
brother belonging to the same hermitage. 

3. The student (hrahneclmi) must be a professed or per- 
petual one : for the mother and the rest of tho natural heirs 


ANNOTATIONS, 

1. “yl wV/«OM8 Tho comlition, that ha ho virtuous is intcmli’il 

gcncr.ally. Ilenoo the preceptor and the fellow hermit are successors in 
their respective cases, provided their conduct he imoxccplionablo. With a view 
to this, Yejtitjuwalcya has placed the words “ virtuous pupil” in the middle of 
tho text, to indicate the connexion of t)ie epithet with the preceding and follow* 
jng terms.— Suhed'hini 


* Mem, 9. 189. t BeiamMatla, ? Yijnyawalcsiii, 2, 13?- 
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take the property of a temporary student ; and tbo preceptor 
is declared to be heir to a professed student as an exception 
[to the claim of the mother and the rest.*] 

4. A virtuous pupil takes the property of or ascetic. 
The virtuous pupil, a;faiu, is one who is assiduous in the study 
of theology, in retaining the holy science, and in practising 
its ordinances. For a person, whose conduct is bad, is un- 
worthy of the inheritance, were ho even the preceptor or 
[standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes the 
goods of a hermit [mnoprasV ha) A spiritual brother is one 
who is engaged as a brotherly companion [having consented 
to become so.f] An associate in holiness is one appertaining 
to the same hermitage. Being a spiritual companion, and 
belonging to the same hermitage, he is a spiritual brother 
associate in holiness. 

C. But, on failure of these (namely the preceptor and the 
rest,) any one associated in holiness takes the goods; even 
though sons and other natural heirs exist. 

7. Are not those, who have entered into a religious pi’ofcs- 
sion, unconcerned with hercditablo property? since VnsinJitnia 
doelarcs, “ They, who have entered into another order, are 
debarred from shares.^’l How then can there be a i)artition of 


preceptor is heir 
of a professed stu* 
deut. 


4. A ud the pu- 
pil if tlic 'ucceosor 
of an ascetic. 


But the com- 
panion of a her- 
mit is his heir. 


(5. In default of 
those heirs res* 
]H!ctinly, an nsso- 
rioto ill iinliucsa 
is tlio successor, 

7. Olijectioii. 
They can liave no 
property l>y inhe- 
ritance, bohif: pro. 
nounced disquali- 
fied by VasM’ltai 


ANNOTATION’S. 

4, A yati or ascetic.'] The term ‘ascetic’ is in this translation used for the 
Sati or sinnyasii and ‘hermit’ or ‘ anchoret’ for the rif laprasl'ha. In former 
translations, as in the version of Menu by Sir Jones, the two last terras 

Were applied severally to the two orders of devotion* 


t 


t Said iV Uni. 

VasisU'ha, 17. 43. Vide infra. Sect, 10. § 3. 
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nor fitly property 
acquired by thcni'* 
selves ; being in- 
capable of acqiii- 
eitions, as nhown 
by Gautama &c. 


8. Answer. A 
her mil may have 
a hoard of neces- 
Barica for a day or 
a year: as intimat- 
ed by Ydjnynwal- 
ct/a. And an asce- 
tic and a profess- 
ed student have 
clothes and other 
necessaries. 


9. Succession 
to such propel ty 
is regulated. 


1. Yajnyatoalnja 
declares the pre- 
ferable riglit of the 
reunited parcener, 
before the widow 
&c. 


tlicir property ? Nor has a professed student a right to his 
own acquired wealth : for the acceptance of presents, and 
other means of acquisition, [as otficiating at sacrifices and so 
forth,*] are forbidden to him. And, since Gaufama ordains, 
tliat “ A mendicant shall have no hoard the mendicant also 
can have no effects by himself acquired. 

8. The answer is, a bormit may have property : for the 
text [of Tu}ntjawa.lcijd\ expresses “ The hermit may make a 
“ hoard of things sufficient for a day, a month, six months, or 
“ a year ; and, in the month of Aswiua, he should abandon [the 

residue of] wbat lias been collcctcd.^'l The ascetic too lias 
clothes, books and other requisite articles : for a passage [of 
the F(/i/a||] directs, that “ ho slionlJ wear clothes to cover his 
privy parts and a text [of law§] prescribes, that “ lie 
should take the requisites for his austerities and his sandals.” 
The professed student likewise has clothes to cover his body ; 
and he possesses also other effects, 

9, It was therefore proper to explain the partition or in- 
heritance of such property. 


SrxTioN IX. 

Oil the lleuulon of Kinsmen after Partition. 

1. The author next propounds an exception to the maxim, 
that the wife and certain other heirs succeed to the estate ol 
one who dies leaving no male issue. 


* MlamMaita. + Gatitama, 3. 6 . 

t Ydfjnyaivalc^aj 3. 47. Scq Mcmt, 6, 15. 

II J^dlam-^ihatta, § Bdlapi 
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CXXXVIII. “ A reunited [brother] shall keep 
** the share of his reunited [coheir,] who is deceased i 
“ or shall deliver it to [a son subsequently] born.”* 

2. Effects, which had been divided and which arc again 
mixed together, arc termed reunited. He, to whom such 
appertain, is a reunited parcener. 

3. That cannot take place with any person indifferently ; 
but only with a father, a brother, or a paternal uncle : 
as VrihaspaU declares. He, who, being once separat- 
ed, dwells again through alleetion with his father, brother, or 
paternal uncle, is termed reunited.” 

4. The share or allotment of such a reunited parcener 
deceased, must be delivered by the surviving reunited parce- 
ner, to a son subsequently born, in the ease where the 
widow’s pregnancy was unknown at the time of the dis- 
tribution. Or, on failure of male issue, he, and not the 
widow, nor any other heirs, shall take the inheritance, 

5. The author states an exception to the rule, that a 
reunited brother shall keep the share of his reunited coheir : 

CXXXVIIIa. “ But an uterine [or whole] brother 
“ shall thus retain or deliver the allotment of his 
“ uterine relation.”! 


ANNOTATlOiKS. 

4. Or, on failure of male issue, he, awti nol the wUlow shall iahe tlw in'* 
The siugular number is here indetermmato. Therefore, if there bo 
two or more reunited parceners, they shall divide tho estate. A maintcnauce 
uiust be allowed to the widow. — 




t YdjnyaV!ah'y(t^ 2. 

350-57 


2. Explanation 
of reunited par* 
ceuer. 


3. Keunion ia 
between certain 
relations only \ ko 
JYihas^jalu 


4. The decease 
ed's share niuat bo 
{jjivcii to his poB*< 
tluimoiis son ; or, 
if tliero ho none, 
may he retained 
by the reunited 
parcener. 


5. A limitation 
of the precedin':; 
rule is contained 
iuthescfiufl of tho 
text. 


# YdJnij(xw(xlcyaf 2 » 138 # 
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CHAa?. ll, 


m 

6. Exposition 
of it. Tlio whole 
blood has the pre- 
ference before the 
lialf blood, 


7. Yilpij/awnJri/a 

delivers rule eon- 
ccriiiiij 4 ' tlic 
tieipation of bro- 
threu of the half 
blood. 


8. Interprcta- 


G. The words " reunited brother” and " reunited coheir” 
arc understood. Ilcnce the construction, as in. the preced- 
ing part of the text, is this : The allotment of a reunited 
brother of the whole blood, who is deceased, shall be deliver, 
cd, by the surviving reunited brother of the whole blood, to a 
son born subsequently. But, on failure of such issue, ho shall 
retain it. Thus, if there be brothers of the whole blood and 
half blood, an uterine [or whole] brother, being a reunited 
liarcencr, not a half brother who is so, takes the estate of the 
reunited ntcrinc brother. This is an exception to what had 
been before said (§ 1.) 

7. Next, in answer to the inquiry, who shall take the 
succession when a reunited parcener dies leaving no male 
issue, and there exists a whole brother not reunited, as well as 
a half brother who was associated with the deceased ? the 
author delivers a reason why both shall take and divide the 
estate. 

CXXXIX. A half brother, being again associated, 
“ may take the succession, not a half brother though 
"not reunited : but one, united [by blood, though not 
“ by coparcenery,] may obtain the property ; and not 
“ [exclusively] the son of a different mother.’^* 

8. ^ half brother, (meaning one horn of a rival wife,) 


ANNOTATIONS. 

C. A mi horn suhsequenthj.] The widow’s pregnancy not having been ap* 
parent at the time of the partition. 

7, ** A half IrotJicr, heimf again asaociaied tfc.'’] The text a<lmit3 of 
{Vifforciit interpretations besiJea vaiiationsin the rcacUng,— See 
Ch.ll. Sect. 5. §13.-14. 
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being a reunited parcener, takes the estate ; but a half 
brother, who was not reunited, does not obtain the goods. 
Thus, by the direct provisions of the text, and by the exception, 
reunion is shown to be a reason for a half brother's succession. 

9. The term “ not reunited" is connected also with what 
follows : and hence, even one who was not again associated, 
may take the effects of a deceased reunited parcener. Who 
is he ? The author replies : “ one united that is, one 
united by the identity of the womb [in which ho was con- 
ceived j] in other words, an uterine or whole brother. It is 
thus declared, that relation by the whole blood is a I'eason 
for the succession of the brother, though not reunited in 
coparcencry. 

10. The term united" likewise is connected with what 
follows : and here it signifies I’cunitcd [as a coparcener.] The 
words “ not the sou of a different mother" must be inter- 
preted by supplying the aninnativc particle (/.ra) understood. 
Though he bo a reunited parcener, yet, being issue of a dif- 
ferent mother, he shall not exclusively take the estate of his 
associated coheir. 

11. Thus, by llie oceurronee of the word tbougb" (aj^/) 


ANNOTATIONS. 

9. Tie term “not rcuniled'' is conncckd also miJi Wiial/oilows.] It in 
I'Onnectcd with both phrases, like a crow looking two ways at once, lluuec it 
conatitutos, with what follows, another sentence. Siihod liihi 

One united hy the identity of the mmb.} In like manner, a father, though 
not reunited with the family, shall take a sh.are of tlio property of his son ; 
and a son, though not reunited, sliall receive a share of the estate of liis father, 
from a reunited parcener. This, acconling to the author of the 
is itn[>lied ; the Vida descnl)ing the wife as becoming a mother to her Imshatid, 
^ho is identified with his oflspring. But BvhnMaila docs not allow the 
inference, 

11. The feasom of holh rights may siibshl ui the same wduiil.'] Iho 

u u jj 35b-59 


tion of the text. 
The half hrofchur 
may share 
asauuiated iu 
mily partnership. 


0. And the 
whole brolluT, 
tliou^di not so as- 
sociated. 


10. For the half 
brother, tliougli 
associated, ia not 
sole heir. 


11. Thus both 
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mny share, for the 
rijrlits of both uiiay 
subsist together. 


12. This is con* 
firmed by pas- 
sages of Menu* 


13. Tnterpreta* 
tiou of the text, 


in one sentence ("though not reunited” &c. § 7.) and by the 
denial implied in the restrictive affirmation (eya "exclusively/') 
understood iu the other, (" one united may take the property, 
and not exclmively the son of a different mother ;”) it is 
shown, that a whole brother not reunited, and a half brother 
being reunited, shall take and share the estate; for the 
reasons of both rights may subsist at the same instant. 

13. This is made clear by Menu, who, after premising 
partition among reunited parccnccrs (“ If brethren, once 
divided and living again together as parceners, make a second 
partition ;”*) declares " should the eldest or youngest of 
several brothers he deprived of his allotment at the distribu- 
tion, or should any one of them die, his share shall not he 
lost : but his uterine brothers and sisters, and such brothers 
as were reunited after a separation, shall assemble together 
and divide his share equally .”t 

13. Among reunited brothers, if the eldest, the youngest 
or the middlemost, at the delivery of shaves, (for the indc* 
clinahlc termination of the word denotes any case ;) th.at is, 
at the time of making a partition, lose or forfeit his share by 
his entrance into another order [that of a hermit or ascetic,!] 
or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment does not lapse, but shall be 


ANNOTATIONS. 

rcumon of the half brother in family partnership, and the whole brothers 
relation by hlooH. ^BdlavMaita. 

13. They inherit the estate and dkidc it in cyual shares.] This supposes 
tho brothers of the half blood to belong to the same tribe. But, if they arc of 

different tribes, the shares are four, three, two or one, in the order of the 

classes ; since there is no reason for restricting that rule of distribution,— 
lhaita. 

I Menu, 9. 210. Menu, 9. 211.-212. 
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set apart, The meaning is, that the reunited parceners shall 
not exclusively take it. The author states the appropriation 
of the share so reserved : “ His uterine brothers and sisters 
(§ 12.) Brothers of the whole blood, or by the same 
mother, though not reunited, share that .allotment so set 
apart. Even though they had gone to a different country, 
still, returning thence and assembling together, they share it : 
and that “ equally not by a distribution of greater and 
less shares. Brothers of the half blood, who were reunited 
after separation, and sisters by the same mother, likewise 
participate. They inherit the estate and divide it in cqiual 
shares. 


Section X. 


O/i exclmlon from Inherilance, 


1. The author states an exception to what has been said 
by him respecting the succession of the sou, the widow and 
other heirs, as well as the reunited parcener. 


1, An excep- 
tion to the 8UC- 
ccsiiion of heirs \n 
propoiiiiflcd by 
yajiujawaicya. 


CXL. “ An impotent person, an outcast, and his 
" issue, one lame, a madman, an idiot, a blind man, 
“ and a person afiticted with an incurable disease, as 
“ well as others [similarly disqualified,] must be main- 
" tained ; excluding them, however, from participa- 


ANNOTATIONS. 

1* impoient persoHj an outcad and liis issMc.”] The initial words are 

transposed by JlraMa-vahanaf Ch, 5. § 10. 

An impotent penon,"] Whether naturally so, or by castration.— 

Ihdtat 


ydjnyawaleyif, 1. 140 
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2. Exposition 
of the text. Ini-* 
potent persons, 
outcasts, madmen, 
idiots, and persons 
incurably diseas, 
ed, are excluded 
from inheritance. 


3, So are per- 
sona entering into 
an order of devo- 
tion, an unnatural 
8on, a sinner, and 
one who has lost 
a sense or a limb : 
according to Ta- 
siMhat Ndredaj 
and Menu, 


9,. An impotent person,” one of Ibe third gender (or 
neuter sex.) An outcast j” one guilty of sacrilege or other 
heinous crime. ‘'Ilis issue;” the offspring of an outcast. 
'' Lame deprived of the use of his feet. “ A madnnn.u 
affected by any of the various sorts of insanity proceeding 
from air, bile, or phlegm, from delirium, or from planetary 
influence. An idiot j” a person deprived of the internal 
faculty : meaning one incapable of discriminating right from 
wrong. ‘‘ Blind destitute of the visual organ. " Afflicted 
with an incurable disease;” affected by an irremediable dis- 
temper, sucli as marasmus or the like. 

3. Under the term " others” are comprehended one who 
has entered into an order of devotion, an enemy to his father, 
a sinner in an inferior degree, and a person deaf, dumb, or 
wanting any organ. Thus VasisU’Iia says, “ They, who have 
entered into another order, arc debarred from shares.’^* 
Ndreda also declares, “ An enemy to his father, an outcast, 
an impotent person, and one who is addicted to vice, take no 
shares of the inheritance even tliough they be legitimate : 
much less, if they be sons of the wife by an ai)pointed kins- 
man.”! Menu likewise ordains, “ Impotent persons and 
outcasts arc excluded from a share of the heritage ; and so are 
persons born blind and deaf, as well as madmen, idiots, 
the dumb, and those who have lost a sense [or a limb.”t] 


ANNOTATIONS. 

The of a» ontfast] Of one who has not performed the requisite 

penance and expiation . — Bdtam hhatla, 

3, They, who have entered into another order,^"'] Into one of devotion. 
The orders of devotion are, Ist, that of the professed or perpetual student ; 2d, 
that of the hermit ; 3d, the last order or that of the ascetic. — Bdlamd)hatia. 


^ YaM'ha, 17. 43. t 13. 21; t 9. 201. 
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4. Those who have lost a sense or a limh.] Any person, 
who is deprived of an organ [of sense or action] by disease 
or other cause, is said to have lost that sense or limh. 

5. These persons (the impotent man and the rest) arc ex- 
cluded from participation. They do not share the estate. 
They must be supported by an allowance of food and raiment 
only: and the penalty of degradation is incurred, if they be 
not maintained. For Mem says, “ Rut it is fit, that a wise 
man should give all of them food and raiment without stint 
to the best of his power : for he, who gives it not, shall bo 
deemed an outcast.”* Without stint” signifies * for life.’ 

6. They are debarred of their shares, if their disqualifica- 
tion arose before the division of the property. Rut one, al- 
ready separated from his coheirs, is not deprived of his allot- 
niout. 

7. If the defect be removed by medicaments or other 
means [as penance and atonementt] at a period subsequent 
to partition, the right of participation takes effect, by analogy 
[to the ease of a son born after separation.] “ When the 
sons have been separated, one, who is afterwards born ot a 
woman equal in class, shares the distribution.’^l. 


ANNOTATIONS. 

5. “ A wise man sUnU girc all of ihem food, and rnirnau:'] Other 
■uithorities (as DtScala and Baud' hay a iia) except the outcast and his offspring. 
TLat exception not being hero made, it is to be inferred, that one, whoso offenen 
may bo expiated and who is disposed to perform the enjoined penance, should 
he maintained ; not one whose ciime is inexpiable.— 

6. If iheir disquaUficalion arose lofore the disision of the properly.} The 
disqvialifieation of the outcast and the rest who are not excluded for natural 
detects . — Bdlani bUalta. 


* iUtnif, 9. 202. + liihm hhaUa. 

? Tdjnyamleya, 2. 123, Vide supra, Ch, 1. Sect. (J. § 1. 
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4. Explanation 
of the text. 


5. The persona 
above deficribeil 
are excluded from 
participation ; but 
arc eiilitk'd to 
maintenance, as 
declared by Muimm 


0. Tlic dofocl 
must have preced- 
ed the paitition. 


7. Tf it ho ro- 
xnoved afterwards, 
a share must bu 
given, in like 
maiiiLor as a son 
born after i>arlL' 
tion takes an allot'* 
raent. 
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8. A woman is 
excluded fur like 
defects. 


9. Sons shall 
S'liare, if free from 
similar disqualili* 
cations. 

So Y^jnyawalcya, 


10. Interpreta- 
tion of the text. 


11. Disqualifi- 
ed persons arc not 
to adopt sons. 


12. Their 
daughters mu^t 
be supported, um 
til married : 

as Ydjnyaivalrya 
declares. 


13. Ex]>Iana- 
tion of the text. 


8. The masculine gender is not hero used restrfctively in 
speaking of au outcast and the rest. It must he therefore 
understood, that the wife, the daughter, the mother, or any 
other female, being disciualified for any of the defects which 
have been specified, is likewise excluded from participation. 

9. The disinherison of the persons above described seem- 
ing to imply disinherison of their sons, the author adds ; 

CXLI. “But their sons, whether legitimate, or 
“ the offspring of the wife by a kinsman, are entitled 
“ to allotments, if free from similar defects.”* 

10. The sons of these persons, whether they be legitimate 
offspring or issue of the wife, are entitled to allotments, or 
arc rightful partakers of shares ; provided they he faultless or 
free from defects which should bar their participation, such 
as irapotency and the like. 

11. Of these [two descriptions of offspringf] the im- 
potent man may have that termed issue of the wife ; the rest 
may have legitimate progeny likewise. The specific mention 
of “ legitimate” issue and “ offspring of the wife” is intended 
to forbid the adoption of other sons. 

12. The author delivers a special rule concerning the 
daughters of dls(][ualificd persons : 

CXLT«. “Their daughters must be maintained 
“ likewise, until they are provided with husbands.”! 

13. Their daughters, or the female children of such per- 
sons, must he supported, until they be disposed of in marriage. 
Under the suggestion of the word “ likewise,” the expenses 
of their nuptials must he also defrayed. 

* YdjnyawalcgO') 141. t Bilam'iMtOit + YdjnyciWVilcyO') 2« 141i?i 
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14. T]ig author adds a distinct maxim respecting the 
wives of disqualified persons : 

CXLII. “ Their childless wives, conducting thcm- 
*' selves aright, must be supported ; but such, as are 
“ unchaste, should be expelled ; and so indeed should 
*' those, who are perverse.”* 

15. The wives of these persons, being destitute of male 
issue, and being correct in their conduct, or behaving virtu- 
ously, must be supported or maintained. But, if unchaste, 
they must be expelled ; and so may those, who are perverse. 
Those last may indeed be expelled : hut they must be support- 
ed, provided they be not unchaste. For a maintenance musli 
not be refused solely on account of perverseness. 


Section XI. 

On the separate Properli/ of a IFoman, 

1. After briefly propounding the division of wealth loft 
by the husband and wife, (” Lot sons divide cqnally both the 
ulleets and the debts, after the demise of their two parents.^t) 
tlie partition of a man's goods has boon described at barge. 
The author, now intending to explain fully the distribution of 
a woman's property, begins by sotting forth the natuio ot it i 


ANXOTATIONS. 

1. As also any other separate acquisi/lon.] In Jiiitiila vdhana’s <iuoUUi>k 
of tho text, (CL 4. Sect. 1. § 13.) tUe coujuuebivo and iiloouastic [(.articles 
ciaii'ff (cAa-dm) Jire here substituted for the suppletory term ddya. Th.at 
roatiiiig is censured by 


* ydjiij/tm'alpj/a, 2. 142. 

t Vide bupra. I'b. 1. fScet. 3. § 1. 

Y y o03-0l: 


14. Thoir wives 
must be maintain^ 
C{i, uulosa j^uu- 
chaste : 

so YdjnyoLWdlcuos 
directs. 


15. E.vpositioni 
of the passa^^o. 


1. W()man^‘{ 

proj»e»fcy described 
by yitj)}^awalc^a» 
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2. Tntcrpreta- 
liou of tho text. 


3. Womau’u 


CXLTII. “ What was given to a woman by the 
“ father, the mother, the husband or a brother, or 
“ received by her at the nuptial fire, or presented to 
“ her on her husband’s marriage to another wife, as 
“ also any other [separate acquisition,] is denominated 
*' a woman’s property.”* 

3. That, which was given by the father, by the motlier, 
by the bnsbanclj or by a brother ; and that, whieli was 
presented [to the bride] by the maternal uncles and the rest 
[as paternal uncles, maleni.al aunts, &e.t] at the time of the 
wedding, before the nuptial fire; and a gift on a second 
marriage, or graliiily on account of supersession, as will bo 
subsequently explained, To a woman whoso husband 
“ marries a second wife, let him give an equal sura as a com- 
“ pensation for the supci'jcssion.'' § 34.) and also property 
which she may have acquired by inheritance, purchase, ptirli- 
lion, seizure or finding,]: are denominated by 31e7iu and iho 
rest ‘ womau^s property.' 

3. The term 'woman’s property' conforms, in its import, 


ANNOTATIONS. 

2. Before the nv pi ial ft Near it. — ShLolVIiihL 

On account of sifjjersemon.] Supersession is tlio contracting of a hccouJ 
marriago tlirougli tlie influence of passion, while a firt wife lives, who was 
married to fiilfll religious oifligation .^*. — Sithod liini, 
froj crUj wUvh bhe may have acquired hy Inheritance.] Tho commcnlator, 
BalamMatta, defends his author against tho writers of the eastern seboul 
(J'lufila-mluiiia kc) on Uiis point. Wcfillli, dovolvln;! on a woinnii ty 

iiihenlance, is not classed by the authorities of that school with ' w'omUiU 3 

property/— See Cb. 4. and Cln 11. Sect. 1. § 8. 

3. The term ‘ is This is contrary to the 

cloctrine JUnnla'vdhanaj Ch. 4. 

^ Ydjnyawalc^ctf 2. 143. 

; Vide Ch. 1. Sect. 1. § 


+ Balam-lhatla, 

861.G5 



sect. xt. ON SEPAJIATE PROPERTY OP WOMAN. 

with its etymology, and is not technical ; for, if the literal 
sense "be admissible, a technical acceptation is improper. 

4. The eimmeratiou of six sorts of wovnan'’s property by 
Mem (''What was' given before the nuptial live, what was 
presented in the bridal procession, what has been bestowed 
in token of affection or respect, and what Iws been received 
by her from her brother, her mother, or her (ixtlicr, are 
denominated the sixfold property of a woman is iutonded, 
not as a restriction of a greater number, but as a denial of a 
less. 

5. Definitions of presents given before tbc nuptial 
fire and so fortb have been delivered by Cdli/ujana ; "What 
is given to women at the lime of their marri.ago, near the 
nuptial fire, is celebrated by the wise as women’s pro- 
perty bestowed before the nuptial fire. That, .again, which 
a woman receives while she is conducted from her father’s 
bouse [to licr liusband’s dwelling,] is instanced as the pro. 
pevty of a woman, under the name of gilt presontod in 
the bridal procession. Whatever has been given to her 


ANNOTATtONS. 

4, BcstoweH hi iolcen of affecllon of mpcc/.”] Tins pasB<i:;^e is read 
‘liffurontly in the licinneara and by Jimfda’Vaham (Cli. 4, Soci,. 1. § 4.) It ia 
here translated conformably with Udlam'hJmUas interprotatiun grountled on 
the subsefiucnt text of CdtijiUjam (§ 5,) ; where two reasons of im ahcctionatc 
gift arc stated : one, simple affection ; the other, respect shown by an obeisance 
at the woman's feet. 

5. ** From he f father's house The lldnucava and read 

“from the parental abode.’— See Cl). 4. Sect. 1. § d. 

“ Opred io her as a iolcen of respcctri Given to her at the time of 
making an obeisance at her feet.— 


m 

property is not 
tocliniciil exproa- 

aioii, 

4. hfaiv's enu-* 
meraii on of si.’c 
sorts dollies a lews 
nmnlicr, not a 
greater. 


Cdff/ihl’Vnn, 

(h rnic^ Ihowo so-* 
veral hoi Is. 


^ MonUf 9. 194, 
V V 8 
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C. oilier Borts 
noticed 

by Ydjnymvalcya. 


Ex]>lanationof bis 
text. 


7. Cidydyana's 
definition of a gift 
subsequent. 


througli affection by her mother-in-law or by her father-in. 
■law, or has been offered to her as a token of respect, is 
denominated an affectionate present. That, which is received 
by a married woman or by a maiden, in the house of her hus- 
band or of her father, from her brother or from her parents, 
is termed a kind gift.” 

C. Besides [the author says,] 

CXLIV. “ That which has been given to her by 
“ her kindred ; as well as her fee or gratuity, or any 
“ thing bestowed after marriage.”* 

G«. What is given to a damsel by her kindred ; by the re- 
lations of her mother, or those of lier father. The gratuity, 
for the receipt of which a girl is given in marriage. What is 
bestowed or given after marriage, or subsequently to the nup- 
tials. 

7. It is said by CMi/ajana^ What has been received by 
a woman from the family of her husband at a time posterior 


ANNOTATIONS. 

“ Denominated an affeclimalo present ”] This reading U followed in the 
Sniriti-chandricd, f'ceramUrudaya, ij'c. But tlio Eetndcara, Chintdmani, and 
Vivdda-elMndra read ‘ denominated an acquisition through loveliness;’ 
Idvanyarjiiam instead of ^rUi-dattam, 

**FrQm her hvollier or from her 'poirmh:''] The reads '‘from 

her huBband."— Sce/tmT(^rt»a7tana, Ch. 4. fc'eet. 2. § 21, 

“Tcmed a kind gift''] So the commentary of Bdlam^hhaita explaiun 
sauddyicay as bearing the same sense with its etymon suddya. He censures 
the interpretation which Jm{Ua>vdhana has given (Ch. 4, Sect. 1. § 22.) 

G. The (jratiiliyffor the receipt ofivhkh a girl is given in marriage.^ This 
relates to a marriage in the form termed Asura or the Mket.—BdlamMaUa* 

7, Similarly received from the family of her father d'] Tho Eeindcam 


«GG.C7 
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to her marriage, is called a gift subsequent ; and so is that, Exposition of iho 
which is similarly received from the family of her father.” 

It is celebrated as woman’s property : for this passage is con- 
nected with that which had gone before. (§ 5.) 

8. A woman’s property has been thus described. The 8. A woman’s 
author next propounds the distribution of it : Uor'kiudiedr^ * 

CXLIVfl!. “ Her hinsmen take it, if slic die with- 
“ out issue.”*' 


9. If a woman die “ without issue that is, leaving 9- imsbami 
no progeny j in other words, liaving no daughter, nor daugh- iniieiit on failum 
tor’s daugther, nor daughter’s son, nor son, nor sou’s son ; tlic 
woman’s property, as above described, shall be taken by her 
kinsmen ; namely her husband and the rest, as will bo [forth- 
witbf] explained. 


10. The kinsmen have been declared generally to be 
competent to succeed to a woman’s property. Tbo author 
now distinguishes diffoi'cnt heirs according to the diversity of 
the marriage ceremonies. 


10. TIio Iieirg 
arc (lijFcrt'iJl:, non 
conliiiLf to tlio 
form of the mar* 

ccrenioiiy : 


CXLV. “ The property of a childless woman, a? shown by 
“ married in the form denominated Brahma, or in any 
" of the four [unblamed modes of marriage,] goes to 
“ lier husband : but, if she leave progeny, it will go 
“ to her [daughter’s] daughters : and, in other forms 


ANNOTATIONS. 

reads ^from her own family;’ Jlmida-vdlianay ‘from the family of her kin- 
dred.’— See Jimida'Vdhmai Ch, 4. Sect 1. § 2. 


* Y djiiyawYlvy(f^ 2. lUti. 


t BCdam'llialla, 

a07-68 
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11, Kxplaim- 
tion of tlie text. 
In four uublained 



» 


bim, hi;3 nearest 
oC tbo 

fodf^ ^iior forint 
of marria^^c, iIjc 
parents inliorifc ; 
& first the mother; 
after her, tlio 
father : faifiupf 

them, tlicir next 
of kill. 


12. In every 
funn of marringo, 
if there, be issue, 
daiij^liiers inherit ; 
orgraiuldau^^htcrs. 


of marriage [as the /isura &c.] it goes to her father 
“ [and mother, on failure of her own issue.”*] 

11. Of.a woman dying without issue as before stated, and 
who had become a wife hy any of the four modes of marriage 
denominated Bi'ahua, BaiKct, Ai'sJia and Brajapalya, the 
[wholet] properly, as before dcsciibcd, belongs in the first 
place to licr husband. On failure of him, it goes to bis 
nearest kinsmen {miunda^ allied by funeral oblations. But, 
in the other forms of marriage called Asum, Gdiid’kida, 
Jidcs/tasa and Paisdeha ; the property of a childless woman 
goes to her parents, that is, to her father and mother. The 
succession devolves first (and the reason has been before ex- 
plained, I) on the mollier, who is virtually exhibited [first] in 
the elliptical phrase ph'^fn'mi implying • goes {yackJtali) to 
both parents {pHavau ;) that is, to the mother and to the 
father.’ On failure of them, their next of kin take the suc- 
cession. 


12. In all forms of marri.agc, if the woman “ leave pro- 
geny that is, if she have issue ; her properly devolves on 
her daughters. In this place, by the term “ daughters,” 
grand-daughtci’S are signified ; for the immediate female do- 
Bccudants arc expressly mentioned in a preceding passage : 
“the daughters share the residue of their mothei*’s property, 
after payment of her debts.” 1| 


ANNOTATIONS. 

11. wUJwul issue as lefore staled.] Without any of the five (lesccii- 
dants above-inoutioned f§ 

12. 2ii all forms vf ^jcvcial variations in the reading of this 


^ YdjmjatmUyaf 2. 145. t Bdlam-hhatla. + Sect, 3i 

II Ydjnyamlcija, 2. 116, Vide supra, Ch, 1, Sect, 3i § 3, 
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13, Hence, if the mother bo dead, daughters take her pro- 
perty in the first instance : and here, in the case of competi- 
tion between married and maiden daughters, the unmarried 
take the succession ; but, on failure of them, the married 
daughters : and here again, in the case of competition between 
such as are provided and those who arc unendowed, the un- 
endowed take the succession first ; but, on failure of them, 
tliosc who arc endowed. Thus Ganlama says “ A woman^s 
property goes to her daughters unmarried, or unprovided 
* or provided,' as is implied by the conjunctive particle in the 
text. “ Unprovided” arc such as arc destitute of wealth or 
without issue. 


13. First tho im* 
marrifxl 

newt the mtimej 
one, who is uu- 
provitlL'd : lastly 
one who lias a 
provisiou, 

•*vj. 


14'. But this frule, for the daughter’s succession to tho If- i,ro- 

thi'j’j? iiilierit tlio 

mother^s goods, f] is exclusive of the icc or gratuity, ror icoorj^rauiiiy^aa 
that goes to brothers of tho whole blood, conformably with 
tlie text of Gaulama : “ The sister’s fee belongs to tho uterine 
brothers : after [the death of] the mother.” j: 


15. On failure of all daughters, the grand-daughters in 
the] female line take the succession under this text : “ it she 
leave progeny, it goes to her [daughter’s] daughters.” H 


l.'i. After 
dnu^^hierg, i^^rainl . 
(laii^hicry in tho 
fcmnlu liuoiiilicrit. 


ANNOTATIONS. 


passage .are noticed by IKihm hhaHa : .as sarrhlno api, or sarmhv eva, or 
aaneslM. There is only a shade of difference in the iulerprelalloii. 

11. “ JflCf the death of iha mther."] This version is .accoialiii;,' to tiio 

interpretation given in the Suhod'hhu; nlncli agices \Mth that of the Miioliast 
of Ganlama, the and other authoiities. But the te.vl, is read and 

explained differently by Jlmhlii-nUiana, (Ch. 4. Sect. 3. § 27.) 

JSdlam-hhatta, understands by the term ‘mother,’ in this place, tho woman 

herself, or in short the sister, after whose death her lee or nuptial gralu.ty 

goes to her brotlicrs. 


* Gatdama, 2S. 22. Vide supra. C, 1. fScot. 3. § H- 
J (raw/ama, 28. 22, 


t Bdhmi’hhitta, 

11 Vide § 10 & 12. 

m 
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CHAP. ir. 


16 . Theyehare 16. If tlicvo bo a multitude of these [grand-daughters*] 

the allotments of , , e v/n . ii j i • i , 

tholr respectivo children ot diftercut mothers, and unequal in number, shares 
tawaTire^ts allotted to them tlirough their mothers, as directed 

by Gautama : " Or the partition may be according to the 
mothers : and a particular distribution may bo made in tha 
respective sets.’^f 


Ahero 
be dau gl^^y s, a 
be 

givWlb the grand* 
daughters. So 
Mmu, 


17. But if there be daughters as well as daughter's 
daughters, a triile only is to be given to the graud-daughters. 
So Menu declares: "Even to the daughters of those daughters, 
sometliing should be given, as may be fit, from the assets of 
their maternal grandmother, on the score of iiaturalafiection,''| 


18. In default 
of those grand' 
daughters ; the 


18. On failure also of daughter’s daughters, the daughter’s 
sons arc entitled to the succession. Thus Ndmla says, “ Let 
pons” of danghtcra daughters divide their mother’s wcaltli ; or, on failure of 
liy Ndreda. daughters, their male issue.”|| For the pronoun refers to the 
contiguous terra " daughters.” 


ANMOTx\.TIO\S. 

16. Children of dlfeient mollierHf and nneqml hinmihev,'] IVhcro Iho 
daughters were numerous, but are not living ; and their fmalc children are 
micijnal in number, one having left a single daughter ; another, two ; and a 
third, llireo ; how shall the maternal grandmother's pro]ierty be distributed 
among her grand-daughtera ? Having put this question, the author reminds the 
readers of the mode of distribution of a paternal grandfather’s estate among 
bis grandsons, (Cli. 1, Sect, 5.)— 

18. “ Their male issue”] Several variations in the reading of the last term 
arc noticed in the commentary of Bdlam^hhaHa ; making the term either 
singular or ]jlura], and putting it in the first or in the seventh case. Ho 
deduces, however, the same meaning from these dilfercnt readings. 

The pronoun rfers to the contiguous term.'] JmiUa-vdhanaf citing this 
passage for the succession of Buns rather than of grandsons, seems to have 
understood the pronoun as referring to the remoter word * mother. --See 
Jimutd’Vdhana, Ch. 4. Sect. 2. § 13. 


* Bdlam-hhaiia. 
+ Menu, 0. 193. 

3(J9-70 


f Gautama, 28, 15. 
II N dr edit) 13. 1. 
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19. If there be no grandsons in the female line, sons take 
the property : for it has been already declared, the [male] 
issue succeeds in their default.^^* Mem likewise shows the 
right of sons, as well as of daughters, to their mother^s effects : 

When the mother is dead, let all the uterine brothers and 
the uterine sisters equally divide the maternal estate.^^t 

20. ' All the uterine brothers should divide the maternal 
estate equally ; and so should sisters by the same mothers/ 
Such is the construction : and the meaning is, not that 
^ l)rothers and sisters share together / for reciprocation is not 
indicated, since the abridged form of the conjunctive com- 
pound has not been employed : but the conjunctive particle 


ANNOTATIOxYS. 

19. Jjet all the uteYlne hrotlien .... equally J/i’ifif.”] Tii the Cfilpataru 
the text ia read ** let all the sons by the same mother divide sanv' 
suhodardh instead of saman sarve sahddardk, 

20. Since the ahridgeLl form of the eonJuncUve compound has not hem 
employed.] Nouns coalesce and form a sin<,do word denominated rfaJawc/zra 
or conjunctive compound, when the sense of the conjunctive particle {chd 
‘and’) ia denoted.— Afnim, 2 2. 29, Vide supra. Sect. 3. § 2. 

Tho import of the particle, here intended, is either reciprocation (llarUara) 
explained to be ‘the union, in regard to a single matter, of things specifically 
‘ (liflfei'ent, but mutually related, and mixed or associated, though contrasted ; 
or it is cuMuJatiou {samdlidra) explained as ‘ the union of such things, by an as- 
‘sociation, in which contrast is not marked/ The other senses of the conjunctive 
particle are as&emhlage (samuclichaijo) or ‘ the gathering together of two or more 
' things independent of each other, but afsscmbled in idea with reference to some 
‘common action or circinnstaiice ;* and {anwuchaya) or * tho con- 
* nexion of a secondary and unessential object with a primary and principal one, 
‘ through a separate action or circumstance collse^|■uent to it/ In the two last 
sonsea of the conjunctive particle, there ia net such a connexion of the tenns as 
^luthorizea their coalition to form a compound term,— t/u/ya/f?, Fadamanjnri, tjr. 


# y'djnyaivalcycfj 2, H?. Vide supra, Ch, 1. Scc^ 3. § 12. 
t Menu, 9. 192. 


19. After them, 
the male issue 
succeeds. This is 
confirmed by 
Menu, 


20. Exposition 
of liic text. Tlift 
brothers & sisters 
do not share to- 
gether ; but suc^ 
cossively 


IV W 
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CIUT. IT. 


m 


21. No detluc" 
'tioii'for the elde&t 
brother. Tho 
whole blood ex- 
' eludes the half 
blood. 

22. Tho stop- 
(laiijjliter may in- 
herit, if fhe i)e of 
a superiui’ tribe. 


So TUenu de- 
clares. 


23, This in- 
tends any supe- 
rior tribe. 


{c/ta) is lierc very properly nsed with reference to the person 
making the partition ; as in tho example, Decadatla practises 
agriculture, and so does Yajnyadatta. 

21. “ Equally” is specified (§ 19.) to forbid the allotment 
of deductions [to the eldest and so forth] . The whole blood 
is mentioned to exclude the half blood. 

22. But, though spi-lno'ing from a different mother, tlic 
daughter of a rival wife, being superior by class, shall take 
the properly of a childless woman who belongs to an inferior 
tribe. Or, on failure of the step-daughter, her issue shall 
succeed. So Menn declares : “ The wealth of a woman, which 
has been in any manner given to her by her father, let the 
BraJmani damsel take ; or let it belong to her offspring.^’* 

23. The mention of a BraJmani includes any superior class, 
Ilcncc the daughter of a Cshatriya wife takes the goods of 


ANNOTATIONS. 

If recv^TOcaiiony as above explained, were meant to be indicated in the ie\t 
of Mmu (§ 19.), the word hUratri “brother” would have been used, infleetid 
however in the dual number to denote ^ brother and sister’ ( Pawki, 1. 2. 68.) ; 
or else ' children/ or some generic term, would have been employed in the 
])lural (Vdnlnij 1. 2. 64 ) But the text is not so expressed. Consequently revi- 
pTccciilon ip not indicated. — Suhijd'Mni and Ldlam^hhaifct, 

The codjunctive particle is here rery properly «sed.] ‘ It is employed in one 
of the acceptations, which do not ailmit of nouns coalescing in a compouud 
term : namely in that of superaddition, as in the example which follows. ^ B, 
practises agriculture ; and so docs Y.’ ‘ Brothers share equally ; so do sislcis.' 

wall reference to the person maJeing the partition.] ' Another reading of 
this passage is noticed in the commentary of Bdlani hUatta ; with tho import 
of superaddition relatively to tho person who makes tho partition 
cartrltiC'<in^dnwdchaJ/ni'dpi, inskad of vihhdga-cartriiw'dnit'ayendpL 

23, Hence the daughter oj loifc tales the goods of a ehiUkt^ 


tj 
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a childless Vaisya ; [and the daughter of a BraJmad, Cda- 
twja or Yaisya inherits the property of a Sudm*] 

24. On failure of sous, grandsons inherit their paternal 
grandmother’s wealth. For Gautama says, " They, who share 
the inheritance, must pay the debts :”t and the grandsons 
are bound to discharge the debts of their paternal grandmother; 
for the text expresses “ Debts must be paid by sous and sou’s 
sons."J 

25. On failure of grandsons also, the husband and other 
relatives above-mentioned [| arc successors to the wealth, 

26. On occasion of treating of woman’s property, the 
author adds something concerning a betrothed maiden : 

CXLVI. " For detaining a damsel, after affiancing 
“ her, the offender should lie lined, and should also 
“ make good the expenditure together with interest.”^ 

27. One, who has verbally given a damsel [in marriage] 
but retracts the gift, must be fined by tlie king, in propor- 
tion to [the amount of] the property or [the magnitude ofj 
the offence; and according to [the rank of the parties, their 
(qualities, Tl and] other circiiinstauccs. This is applicable, if 


S&7 


24, Aftoi‘son«f, 
graiulsoiia iuheiith 


25. Next the' 
husband and other 
heirs, as above 
mentioned. 

2(). A [lasPRge 
of Yi^jnyawah‘j/a 
coucerniiJEf aft altir 
auced damsel. 


27. Tnforprota* 
tioii of the text. 
Urie, wln)butrellio.si 
a d.amstd and ah 
tei wards retractH 
the ongn^romciit 
withriut caube, 
Bliall be filled. 


ANNOTATIONS. 

Valsyfi.] Thiij inference is contested by Si'icmlma in his comnienlary on the 
haya lMffa of JlmMa-vahancu 

24. 7 he grands m are hound to dlsJiarge ilic 'Since one text 

declares them liable for the debts ; and the other provides, that the debts 
shall be paid by those who share the inheritance ; it follows, that they share 
the heritage . — SuhOdluni d:c. 


w 3 


t Gaulahia^ 12. 3 2, 
ll§ 

BilamhliaUa^ 


8\ib6d"him and Bdlam-lhaita, 
t Ydjnyawalcyat 2, 50. 

§ Ydjnyawalcgaj 2, lid. 



ass 
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CHAP. I£. 


28, TIio cxpen* 
fies incurred must 
1>6 made good. 


19. If the betroth* 
exl damsel die, 
the bridegroom's 
lireseuts are re- 
turned to him ; 

as directed by 
Ydjn'ijawalcya^ 


r>0. Exposition 
©I tho text, 


Iherc Le no sufficient motive for retracting tlie engagement. 
But, if there he good cause, he shall not he fined, since retracta- 
tion is authorized in such a ease. “ The damsel, though be- 
trothed, may be withheld, if a preferable suitor present him- 
sclf.^^» 


28. Whatever has been expended, on account of the 
espousals, by the [intended] bridegroom, [or by his father 
or guardian, t) for the gratification of his own or of the dam- 
sel’s relations, must be repaid in full, with interest, by tho 
affiancer to the bridegroom, 

29. Should a damsel, any how affianced, die before the 
completion of the marriage, what is to be done in that case ? 
The author replies, 

CXLVIfl. “ If she die [after troth plighted,] let 
“ the bridegroom take back the gifts which he had 
presented j paying however the charges on both 
“ sides.”! 

30. If a betrothed damsel die, the bridegroom shall take 
the rings and other presents, or the nuptial gratuity, which 
had been previously given by him [to the bride,] paying 
however the charges on both sides that is, clearing or 
discharging the expense which has been incurred both by 


ANNOTATIONS. 

20. Antj how ajjianced.} By a religious rite, or by taking of hands, or 
iu any other manner . — Bdlam lhatta. 

30. Clearing or discharginy .] The common reading of the passage 
IS vigmya ‘‘accounting;” but rejects that reading, and sub* 

atitutes vigamya “ removing'* or ‘ discharging,* 


* YdjtnjaivaUya, 1. 65- 




zn 


t Yajnyawalvg^h 2. lldcf. 
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tbe person wLo gave the damsel and hy himsclP, he may take 
the residue. But her uterine hrothei’s shall have the orna- 
ments for the head, and other gifts, which may have heeu 
presented to the maiden by her maternal grandflither, [or her 
paternal uncle,*] or other relations ; as well as the property, 
which may have been regularly inherited by her. For 
Baud’ hdyana says : “ The wealth of a deceased damsel, let the 
uterine brethren themselves take. On failure of them, it 
shall belong to the mother ; or, if she be dead, to the father.” 

31, It has been declared, that the property of a woman 
leaving no issue, goes to her husband. The author now shows, 
that, in certain circumstances, a husband is allowed to t.iko 
his wife's goods in her life-time, and although she have 
issue : 

CXLVIL “ A husband is not liable to make 
“ good the property of his wife taken by him in a fa- 
“ mine, or for the performance of a duty, or during 
“ illness, or while under restraint.^’f 

32. In a famine, for the preservation of the family, or at 
a time when a religious duty must indispensably be perform- 
ed, or in illness, or ‘^during restraint” or confinement in 
prison or under corporal penalties, the husband, being desti- 


ANNOTATIONS. 

He may ialce the midve.] Tlie meaning is this • after deducting from the 
damsel’s property, the amount which has been expended by the giver or acceptor 
of the maid, or by their fathers or other relations on both sides, in contemplation 
of the marriage, let the residue be delivered to the bridegroom.— 

82, h not liable to restore it.] He is not positively reciuircd to make it 
good . — Bdlam bkatta. 


t i djiiyawalcyf, 2. 117. 


37-t 


31. A Imsb.and, 
in distress, using 
his wifo’s proper- 
ty, is not liable to 
make it goud. 


So TdJnyawdlctja 
declares. 


32. Explana- 
tion of thu passage. 


* Bilam iMla, 
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CHAP. ir. 


^3. No other 
person, but her 
husband, may 
take her property. 
Ndreda and%3Vo- 
nu denounce pu- 
nishment. against 
the otfender. 


34, A present 
on occasion of 
second marriage 


described by 1 djo 
nyawalcya. 


35. Interpreta« 
tion of the text. 


tute of otber funds and tlicrefore taking hia wife's property, 
is not liable to restore it. But, if be seize it in any otber 
manner [or under otber circumstances,] bo must make it 
good. 

33. The property of a woman must not be taken in her 
life-time by any other kinsman or heir but her husband : since 
punishment is denounced against such conduct ; Their kins- 
men, who take their goods in their life-time, a virtuous king 
should chastise by inflicting the punishment of theft :”*) and 
it is pronounced an offence ; “ Such ornaments, as are worn by 
women during the life of their husband, the heirs of the hus- 
band shall not divide among themselves : they, who do so, 
arc degraded from their tribo.”t 

34. A present made on her husband's marriage to another 
wife has been mentioned as a woman's properly (§ 1.) The 
author describes such a present : 

CXLVIIT. “ To a woman, whose husband marries 
“ a second wife, let him give an equal sum, [as a com- 
“ pensation] for the supersession, provided no separate 
“ property have been bestowed on her : but, if any 
“have been assigned, let him allot half”J 

35. She is said to he superseded, over whom a marriage 


ANNOTATIONS. 

35. Here the word half does not intend an exact moidy.] The term, as it 
Btauds in the original text, is not neuter, that it should signify an equal part or 
exact moiety : but it is masculine and signifies portion in general, (AmerUt 
1. 1. 2. 17 J--SuhWdni. 


* Ndrcdaf as cited by Bdlam-hhatla j but not found in his institutes, 
t Menu, 9. 200. Vide supra. Ch. 1. Sect, 4. § 19. 

J Ydjnyawalcyaf 2, 1 18. 

374-75 
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is contracted. To a wife so superseded, as mucli should ho 
given on aocount of the supersession, as is expended [in 
jewels and ornaments, or the like,*] for the second marriage : 
provided separate property had not hceti previously given to 
her by her husband ; or by her father-in-law. But, if such 
property had been .already bestowed on her, half the sum 
expended on the second marriage should bo given. * Here the 
word ‘ halP {ardd’/ia) does not intend an exact moiety. So 
much therefore should be paid, as will make the wealth, al- 
ready conferred on her, equal to the prescribed amount of 
compensation. Such is the meaning. 


Section XII. 

On the Tkidence of a VarlUion, 

1. Having thus explained partition of heritage, the author yfinynmleiin 
next propounds the cvidcuce by which it may be proved iu a aunco'li 
case of doubt. 

CXLIX. “When partition is denied, the fact of 
“ it may bo ascertained by the evidence of kinsmen, 

“ relatives and witnesses, and by w'ritten proof, or by 
“ separate possession of house or field.”! 


NOTATIONS. 

Bdlam'hJioitaj cUing- a passage of the MaUdhlidilitja to prove that arddlta 
in the masculine signifies half ; interprets the quotation from the Aunoca Oushcit 
("1 . 1. 2. 17 J as exhibiting ardd'ka, masculine and neuter, in the sense of moiety* 
He therefore rejects the foregoing ex]>laiiation, and conaiders the word ‘ half 
as employed in the text for an indofinitc sense. 


* Bdlam-'lJiatia, 
t ydjnyaxvah-yn^ 2. 1 lit 
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CHAP. rr. 


2. Explanation 
of the text. 


3. Other proofs 
fff separation are 
stated by NiU'tda, 


4. And again 
in a subsequent 
passage. 


2. If partition be denied or disputed, the fact may bo 
known and certainty be obtained by the testimony of kinsmen, 
relatives of the father or of the mother, such as maternal 
uncles and the rest, being competent witnesses as before 
described or by the evidence of a writing, or record of the 
partition. It may also be ascertained by separate or uumixed 
house and field. 

3. The practice of agriculture or other business pursued 
apart from the rest, and the observance of the five great sacra- 
ments t and other religious duties performed separately from 
them, are pronounced by Ndreda to be tokens of a partition, 
'‘If a question arise among coheirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, 
hy the record of the distribution, or by separate transaction of 
affairs. The religious duty of unseparated brethren is single, 
'When partition indeed has been made, religious duties become 
separate for each of them.^’ J 

4. Other signs of in-evious separation arc specified by the 
same author ; Separated not unseparated brethren may 
reciprocally bear testimony, become sureties, bestow gifts, and 
accept preseiits.^^ll 


AN^sOTATIONS. 

2. the iestimon^ of I'lnsmen.^^^ Or rather strangers belonging to the 
snmo tribe with the parties. — Bdlam^hhaita. 

3. “ the record of the distrihution"~\ Another reading is noticed hy 

Jidlamddiatta : by occupancy or by a v/riWn" f hh6ga-l4c’ hyena 

of ihdfja lechyennL . — See JtmiUa-vdhancbj Ch. 14. § 1. 


* In the preceding Book on Evidence. i* 3. 09. 

t Ndreih, 13. 30,^37. 11 Ndreda^ 13. 39. 
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SYNOPSIS 

oil 

GENERAL SUMMARY 


OF THE 

HINDU LAW OF INHERITANCE 

ACCORDING TO THE MITXCSHARA. 


Tnii! Iliiulii Law of Inherit, anco according to the JtlUksho'd Law 
may bo classified under the tlu’eo following heads : — 

I. — The rules of succession to the property of a deceased male 
owner. 

H, — Tho rules of succession to Sfridhand properly. 

HI. — The rules of exclusion from Inheritance. 

Tlio rules of succession to the property of a docoased male owner 
may bo sub-divided under the folio w'ing heads : — 

l.s^. — Partition of Heritage amongst A’arious descri 2 )tions of sous 
and their descendants. 

2;?/?. — The rights of persons to inherit tho estate of one who 
leaves no male issue. 

€ 

ZnL — Tho rules of succession to the propcj-ty of a hermit or oi 

lui ascetic. 



11 


SYNOPSIS. 


Chap. I. Sec. 
V. 2. 


Cli.ap. T. Sec, 
V, 3. 


Chap I. See. 
V. 4. 


Ch.ap. I. Sec. I 
Vs, 6 and 7. 


Cli.ip. T. Sec. I, 
V. 9. 


Chap. I. Sec, I, 
V. 27. 


Chap. I. See. II, 
V. 2, 


Ihad First, 

I. — Tlio partition of heritage is now propounded by the imago 
of liolinoss. 

The tenn heritage (Mija) signifies that wealth, which becomes 
the property of another, solely by reason of relation to tho 
owner. 

It is of two sorts: unobstnictcd (apratihaiuVha,) ox \hhhio 
obstnictiou (saiwatibaMVIia.) Tho wealth of tho father or of tho 
paternal grandfather, becomes the property of his sons or of his 
grandsons, in right of their being his sons or grandsons : and that 
is an inheritance not liable to obstrnction. But property devolves 
on parents (or uncles,) brothcra and the rest, upon tlie demiso 
of the owner, if there be no male issue : and thus the actual exis- 
tence of a son and tho survival of tho owner arc impediments to 
tho succession j and, on their ceasing, tho property devolves [on 
tho successor] in right of hi,s being undo or brother. 

Ihu’tition ( vibhd(j(i) is the adjustment of divers rights regarding 
the whole, by distributing them on particular portions of tho 
aggregate. 

Thus tlic terms “ partition” and “ heritage” being defined, tht 
next question that naturally suggests itself is — xvhat is the uatun 
of the subject of partition, or in other words “ Does property' 
(which is tho subject of partition) “ arise from partition 1” or does 
partition of pre-existent property take place? and whether the 
right of property is of sacrod or conventional origin, i e., whctlicr 
dcduciblo from tho sacred institutes or from temporal proof. 

Tho right of property is not of sacred origin but merely a con- 
ventional notion. 

“ It is a settled point that property in tho paternal or ancestral 
estate is by birth,” i e., the partition of pre-existent takes 

place, and the property docs not arise from partition. 

There are four periods of partition : l6Y. — When a father wishes 
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partition, ^nd . — When a father while living is in different to 
wealth and disinclined to pleasure, and the mother is iiicapaldo of 
bearing more sons ; at which period a partition is admissible at tlio 
option of sons against the father’s wish. 3rc?. — When the partition 
takes place after the death of the father, and iih . — AVhen a par- 
tition of the estate of a deceased grandfiithcr takes place at the 
option of the son against the will of the father, although the 
father retains his worldly affection, and the mother is capable of 
bearing more sons. 

When the partition takes place merely at the will of the father, 
ho may make an unequal distribution amongst his sons, if ho 
himself be the acquirer of the property which is divided. 

In all other cases unequal partition is not allowable. 

When the father, by his own choice, makes all his sons par- 
takers of equal portions, his wives, to whom peculiar property 
liad not been given by their husband or by their fiithoi-in-law, 
must bo made participant of shares equal to those of sons. lJut, 
if separate property have been given to a woman, the author sub- 
sequently directs half a share to bo allotted to her ; “ Or if any 
had been given, let him assign the half,” But, if he give tlio 
superior allotment to the eldest son, and distribiite similar un- 
equal shares to tlie rest, his wives do not take such portions, but 
receive equal shares of the aggregate from which the son’s dcduc- 
tions have been subtracted, besides their own appropriate deduc- 
tions specified by Ajmtamba: “The furniture in the house and 
her ornaments are the wife’s [property.”] There are certain pro- 
perties which arc not liable to partition. 

That, which had been acquired by the coparcener himself 
without any detriment to the goods of his father and mother ; or 
which has been received by him from a friend, or obtained by mar- 
riage, shall not appertain to the coheirs or brethren. Any pro- 
perty, which had descended in succession from ancestors, and liad 
been seized by others, and remained unrecovered by the father and 
the rest through inability or for any other cause, lie, among ho 
sons, who recovers it with the acquiescence of the rest, shall not 


Chap. I. Rcc. II. 
V. 7. 


Chap, I. Sec. nr. 
V. 1, 

Chap, I. Sec. VI. 

V. 0. 


Chap. I. Sec, II, 
Vs, 3 and 0. 


CLip. I. Sec. II. 
V. 7. 

Chap. I. Sec. II, 
V», 9 and 10, 


Ch.ip. I, Sec. TV, 
Vs. 2 and 3. 
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Chap. I. Sec. IV. 
V. 5. 

Ch.ap. I. See. IV. 
Vs. 16 to 22. 

Chap. I. Sec. IV. 
Vs. 21) aud 31. 


Chap. I. See. VI. 
V. 2. 


Chap. I. Sec. VI. 
V. 4. 

Chap. T. Sec. VI. 

V,7. 


Chap. I. See. VII. 
V. 2. • 


Chap. I. See. VII. 
V. 4. 


Chap. I. Sec. VII. 
V. 6. 


give up to the brethren or other coheirs : the person recovering 
it shall lake such property. If it be land, ho takes the fourth 
p.art, and the remainder is ecjually shared among all the brethren. 

Whut is acquired through science &c. need not bo divided. 

^^'caring apparels, vehicles, Ac. are not divisible. 

It is settled, that whatever is acquired at the charge of tlio 
patrimony, is subject to partition. But the acquirer shall, iu 
such a case, have a double share, by tlic text of Vasisht'kf. “ He, 
among them, who lias made an acquisition, may take a double 
portion of it.” Among uuseparated brethren, if the common stock 
be improved or augmented by any one of tliom, through agricul- 
ture, commerce or similar means, an equal distribution neverthe- 
less takes place ; and a double share is not allotted to the acquirer. 

But if a posthumous son he bom after partition, of a wife 
equal in class, ho shall share the distribution. 

When a partition takes place during the life-time of the father, 
the son born after such distribution sliall alone take his ftither's 
sliarc w'itli all subsequent acquisitions. But this docs not hol'd 
good Avith respect to soii-s who have reunited again with the fa- 
ther after partition. In that ease, the division must be equal. 

Wlicu partition takes place after the death of the father, the 
mother to whom no separate property had been given shall t-aku 
a share equal to that of a son : But wlicre separate property had 
been given she is entitled to .a moiety. 

By the brethren, who make a partition after the decease of 
their father, the uninitiated brothel's should he initiated at tlio 
choi'gc of the Avholc estate. 

IlcgiU’diiig unmari'ied sisters, the author states a different rule ; 
“ But sisters should be disposed of in man-iage, giving them as an 
allotment, the fourth pai't of a brother’s o\vu share.” 

Properties which arc discovered after partition as having been 


Chap. I* Sec. IX. 
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withheld from the opei’ation of division from some cansc or other 
shall bo again equally divided. 

When a partition takes place between an adopted son and an Chap. L Poc. XI. 
aiirasa son, the share of the adopted son is one-fourth of that of 
tho aunisa son. 

A son begotten by a Sadra on a female slave receives half as Chap. I. Sec. XII, 
much as is allotted to a son of a wedded wife. But if there be no 
such sous, he receives tho whole property. 

Head 


On failure of sons and grandsons or (great-gi’andsous) a wedded Cl>ap.^n.^ Sec. 1, 
wife, being chaste, takes the wdiolc estate of a man, who, being 
separated from his coheirs and not subsequently reunited with 
them, dies leaving no male issue. 

On failure of the widow, daughters succeed. Whore the com- Chap. B. Sec. II 
petition is between an uumavriod and married daughter, the 
former gets the prefcronco, and where the competition is between 
a rich ami an indigent daughter, the latter succeed, s lust. 


Next in order of succession is the daughter’s son. 


Chap. II. Sec. II. 
V. «. 


On failure of all these, tho mother succeeds, and after her tiic 
father. 

Next in order of succession arc brothers. Amongst brothers, 
those of the whole blood succeed in the first instance, and then 
those by different mothers. 


Chap. IJ. Sec. II/, 
V. if. 


Chap. II. See. IV, 
V. 1. 

II »» 

\ h . 5 and (i. 


After them the brother’ sous and in whose default (brothers' chap. IT. Sec. IV. 

grandsons) succeed iu the same ordci also. 

Then the order of succession is carried on thus ; 


1. Patcnial grandmother. 

2. Paternal grandfather. 


3. Uncles. 

4. Their sons, and after them (imclc’s gi-andsons.) 


Chap. II. Sec. V. 
V. 4. 
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Chap. II. Scc.V. 
V.5. 


Chap. II. Sec. V. 
Ys. 5 . and 6. 


Chap. II. Sec. VI. 

V. 1. 


Chap. II. Sec. V. 
V.3. 


Chap. Il.Sec. VII. 
Ve. 1 and 2. 


Chap.II.Sec.VII. 
V. 2. 


Chap.TI.Scc.VII. 
V. 3. 


99 


V.4. 


99 


99 


V.6. 


99 


Chap.II.Seo.VIIT. 
V. 2. 


C. Paternal great-grandmotlicr. 

C. Patonial great-grandfather. 

7. His sons. 

8. His grandsons. 

9. After them the Gotraja Sapindm, and then Gdtraja Sand- 
nodmas, both in order of propinquity. 

The relation of the Saptndas ceases with the seventh person, 
and that of Samdmdocas extend to the fourteenth degree ; or as 
some affirm, it reaches as far as the meinoiy of birth and name 
extends. 

10. On failure of the goirajas the bundhoos succeed. They arc 
of three kinds — viz., the bundhoos of the deceased owner, the 
bundhoos of his father, and the bundhoos of his mother. These 
succeed in the order in which they are enumerated above. 

The bundhoos are defined to be the Saphida kinsmen spning 
from a different family. 

On failure of all these relatives of the deceased, the preceptor, 
then the pupil, then the fellow-student. 

A fellow student is defined to bo one who received his inves- 
titure, &c. If there be no pupil, the fellow student is the suc- 
cessor. He, who received his investiture, or instmetion in read- 
ing or in the knowledge of the sense of scripture, from the same 
preceptor, is a fellow student. 

If there bo no such persons as enumerated above, the property 
of a Brcdmana goes to some learned and venerable priest, and 
for want of such successors any Brahmana. But on failure of 
heirs down to the fellow-student, the wealth of any other class 
goes to the king. 

Head Third. 

A spiritual brother, a virtuous pupil, and the preceptor are 
respectfully the heira to the property of a hermit, of an ascetic, 
and of a student in theology. 



II. — Next the rules of succession to Stmlham prop«-ty are 
to be considered. 


That, which was given by the father, by the mother, by the 
husband, or by a brother ; and that, which was presented (to the 
bride) by the maternal uncles and rest (as paternal uncles, ma- 
ternal arints, »&c.) at tlie time of the wedding, before the nuptial 
fire ; and a gift on a second marriage, or gratuity on account of 
supersession, as will bo subsequently explained, (“ To a woman 
whose husband maiTios a second wife, let him give an equal sum 
as a compensation for the supersession,” § 34.) and also property 
which she may have acquired by inheritance, purchase, partition, 
seizure or finding, ai’e denominated by Menu and the rest ‘ wo- 
man’s property.’ 

The heira to a StndJmui property arc in the following mode ; 
daughter, daughter’s daughtci’, daughter’s son, son, son’s son ; and 
in their default the husband and his kinsmen, if the marriage of 
the deceased had taken place according to any of the four modes 
of marriage denominated Brahma, Daiva, Amha and Prajapatija. 
But if her marriage had been celebrated according to any of the 
forms denominated Aioira, Cdnd’harha, Bdeshasa and Pawirha, 
then after son’s son comes the mother and after her the father. 

Amongst daughters the unmarried is preferred to the mairied 
and the “ unprovided” to the “ jnevided.” “ The provided” arc 
such as arc destitute of wealth or without i.ssue. 

If there be a number of daughter’s daughters, shares are al- 
lotted according to their different mothers. 

If a damsel who is betrothed dies before her death, the gifts 
made by her intended bridegroom may be taken by him, but her 
uterine brother receives those that were given to her by any 
other relative. 


Chap. II. See. XI. 
V. 2. 


Cliap. II. Sec. XI, 
Vs. 9, 10 and 11. 


Chap. II. See. XL 
V. 13. 


Chap. IT. Sec. XI. 
V.16. 


Chap. IT. Sec. XI. 
Vs. 29, 30 and 31. 


None has the power to interfere with a woman’s Sfridhand pro- Chap. II. See. XI, 
perty except the husband who can appropriate it only on the 
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Chap. II. S(-c. X. 
Vs. 1 and 3. 


Chap. II. Sec. X, 
Vb. 13 ami 15. 


Chap. II. Sec. X. 

V. y, 


Chap. II. Sec. X. 
V. 7. 


Chap. II. See. X, 
V, 0. 


following contingencies : — When distressed by fiimlnc, or for tlio 
performance of a duty, or dui’ing illness or while under restraint. 

III. — Thus the miles regarding succession to Stridhand property 
being considered, the next subject, according to the order laid 
down, treats of rules of exclusion from inheritance. 

An impotent person, an outcast, and his issue, one lame, a 
madman, an idiot, a blind man, a person afflicted with an incur- 
able disease or one who has entoi’ed into an order of devotion, 
an enemy to his father, a sinner in .an inferior degree and a 
person deaf, dumb or w.auting any organ, arc debarred from tlio 
share of the heritage, but arc ncverthcloss entitled to mainte- 
nance. 

Their wives, if chaste, and daughters until disposed of in mar* 
riage are also to bo nuaiiitaiiicd. 

The sous of such pemous as enumerated above, if any, (ex- 
cepling the sou of an outcast) are not to he excluded from in- 
heritance. 

If at any time after division the cause of their cxclusii)U ceasw 
or removed, their right revives. 

The existence of any one of these c<auses before partition is a 
bar to their participation, but if a person after division he affected 
with any one of these disipialilications, ho is not to be divested of 
his right. 
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Abbreviation. Name op Work. 

13. L. R. a. c. ... Bengal Law Reports, Appellate Civil Cases, 

„ „ p. c. ... „ „ „ Privy Council Cases. 

Bora. H. C. Rep. BoniLay High Court Reports. 

Borr Borrodaile’s Reports of the Bombay Sad- 

der Court. 

Bourke’s Rop. . . , Bourke^s Reports of Cases decided in the 

High Court, Calcutta. 

Bastes Notes, ... MSS. Notes of Cases determined in the 

Supreme Court, Calcutta, by Sir B. II, 
East, C. J. 

Fulton, Fulton's Reports of Cases decided in the 

Supremo Court, Calcutta. 

Hay's Rop. ... Hay's High Court Reports. 

lI.C.Rep.N.W.P. High Court Reports, North-Western 

Provinces. 

Ind. Jurist, ... Indian Jurist. 

Mad. H. C. Rop. Madras High Court Reports. 

Mad. S. D. .. Madras Suddor Decisions. 

Macn. Cons. H. L. Macnaghton’s Considerations in the Ilin dii 

Law. 

Mac. H. L. ... Macnaghten's Hindu Law. 

M. I. App. ... Moore's Indian Appeals, 

Morly, ... . . Morly's Digest. 

N. W. P. Hep. ... North-Western Provinces Reports. 

Punjab Record. . . Punjab Chief Court Reports. 

Ratt. Rep, . . Rattigan's Leading Cases on Hindu Law. 



Sel. Rep....' 

Sel. Rep. N. W. P. 
Scvcstre Rep. 

S. JD. Cal. 

S. II. C. Rep. .. 

S. F. Ruling’, 

W. R. 

]). e. 

'Wym. Ri^p, 


Select Reports of tlie Sudder pewaiiny 
Adawlut, Calcutta, Vols. 1 to 4, new 
edition, 5 to 7, old edition, pages marked. 

Select Reports, North-Western Provinces. 

Sevestre's High Court Reports, August to 
December, 1803. 

Decisions of the Sudder Dewanny, Cal- 
cutta. 

SutherlaiuVs Pligh Court Reports, Jann- 
ary to July, 1864. 

Sutherland's Full Bench Rulings. 

Sutherland's AVcekly Reporter, Civil Rul- 
ings. 

,, ,, Privy Council Cases. 

Wyman's Civil and Criminal Reporter. 



APPENDIX, 


Containing a Digest of 'Reported Cases on Himln Law leaving 
upon the subjects treated hg (he Author, 


Absentee. 

See ‘ Evidence j Ko. 1. 
Adopted Son. 

See ‘ Inheritance j Eo. 3. 


ADOPTION. 

X-~Right of adoption as regards giver and receiver, 

fI,-—Person to he adopted. 

(a ) General. 

{b.) Itelation. 

(e.J Age. 

HI, — Form to he observed. 

X Eight of adoption as regards giver and recchcr. 

1. An adoption by a widower is valid according to Ili-idu 
Law. Nagappa Adapa, v. Sulla Sastrg. ;v8tli April ibG5. 

2 Mad. H. C. Hep. p. 307. 1 Halt. Hop. p. 131. 

2. Accordinj^ to Bengal and Benares Scboolsj aibiptioii by 
widow, without authority from her husband, is illoi^al, thuiigli 
she may have obtained tho consent of her husband^s heirs. 
liajah Shumshere Mnll, v. Ranee Dilraj Kour. 21st Jan. 1 810. 

2 Sel. Hep. p. 210. 1 Katt. Hep. p. 54-. 

3. But in the South of India the authority of busband^s 

kindred, is sufficient. Collector of Madura, v. Main Hamalinga 

SaUmpaO.}, aist May 1868. 1 B. B. B., p. c., p. !• 10 W. K., 
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p. c., p. 17.- 1 Ratt. Rep. p. 61 ; Ranee ilaragawy Nachiar, 
V. BkeemaUm lleraniah Gxirbah, 1 Morlcg, p. 13 , Aruudadi 
Anihial, Y. Knppavmal, 3 Mad. H. C. Rep., p. 383. 

4'. In Bomb.ay it was held, that a widow could adopt if she 
obtained pci mission of the caste, and the sanction of the rul- 
ing power, provided she adopted the nearest of kin of her late 
husband. Jirij Mookanjec Mnharaj, v. Sree Gokooloodmsjee 
Mitharuj. 51h Nov. 1817. 1 Borr. p. 181. 

5. In Bombay a widow can adopt, without injunction of 
her husband, the son of her husbaiuBs brother, but not in any 
other case. Hidbut lUo ManJeur, v. Gobiiid Bnlwaut Rao 
Manhtr. 1st Sept. 1833. 3 Borr. p. 75. 1 llatt. Rep. p. 81. 

C. In Gobiud Soondem Dabia, v. Jugodiimba Rabla. 
39th Jlay 1865. 3 W. R. p. CO. It was held by the 
Calcutta High Court, that a Hindu woman, taking no 
steps to adopt until the death of the last male member 
of her husband's family, forfeits her right to .adopt. But, 
in an earlier ease (:itth M;irch 1811) it w.as held that 
a power of adoption granted by a Hindu to his wife, 
may be excrcuscd by her at any time after her husband's 
death, and accordingly, an adoption 15 years after the hus- 
band’s death, was held to be valid. Mast's Notes, Case I i. 

7. A Hindu widow cannot, on the death of one adopted 
son, adopt another unless she has received special ])ermissi(m 
from her husband to do so. Gouruolh Chmderi, v. Auojwonia 
Chowdnan. 37th April 1853. S. 1). Cal. p, 333. 

8. A widow being a minor, may adopt a sou under in- 
structions from her late husband, though herhiisband's brothers 
arc living, llaradlum Rat, v. Ithwamlh Mai, lOth March 
1815. 3 Mac II Law. p. 180. 

9. Under the Hindu Law current in Mithilji, a widow has 
power to adopt a son in the Kritima form with or without 
her husband’s consent j hut such son would not by virtue of 
such adoption lose his position in his own family ; nor would 
he succeed to the property left by the husband of his adoptive 
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mollici', but lie Avoiikl bo considered her son and eiilitlod fo 
succeed to her onl 3 ^ Collcohr of Tirkoot, v. Huropenhml 
Mohmt 39th May 18G7. 7 W. 11, p. 500 ; S/i'do/ioeree, v. 
Joofjun Sivgh. 8 W. 11. p. 155, 

10. Verbal permission is in general snOTicieut Soomler 
Koomaree Babca, v. Gudadhurpersnil Tcwari/. 15tU Peb. 18 18, 
7 M. I. A. p. 51. 1 Ratt Rep. p. 81. 

11. The Hindu Law does not prevent a leper from<>iving 
his son in adojition. Ammdmhm Mo:uiiider, v. (loJ/nidchindei' 
Mozumder. 23nd April 1861. S. II. Rep. p. 178, Vide 2 Mac. 

H. L.j Case XX, and XXI. contr.i,. 

11, — Person to he adopted. 

(a) General. 

13. According to the doctrine of the Supreme Court of 
Calcutta, the llight Court of Madras, and the High Court 
of Bomb.ay, aud the Chief Court of Punjab, the adoption of 
an only son of an advanced age, and even after tonsure, is 
improper, hut not invalid Joj/monee Dossce, v. Hihosoonderi/ 
Dossee. 38th March 1837. 1 Fulton p 73, C/dnm Gai(ndan,\\ 
Kiiiiiara Gaundan. 10th Nov. 1803. 1 Mad. II. C. Rep. p. 5 1 ; 
Ihje Vyanhitrao, v. Jayavantrav. 4th Sept. 1807,1 Rom. II. 
C. Rep. a. c , p. 191. 1 Ratt. Rep. p. 138. 

13. But it has been otherwise held in a recent decision of 
High Court of Bengal, liajuk Upeiider Lull Hop, v. lianee 
Prasano Mopi. 9th Sept. 1868. I B. L. R. a. c., p. 331 ; similar 
doctrine was also held by the Bengal Sndder Court in. 'Niind 
Ram, V. KosJdPandch, 30th June 1833, 3 Sol. Rep. p. 310. 

14. The adoption of a second son, in life-time of the lirst, 
is wholly illegal. Runganut, v. Atchama. 39th Feb. 1818. 4 ^1. 

I. A. p. 1 ; Monmthonath Pap, v. Onathiaih Dap. 2()th April 
1805. Bourke Rej) p. 189 ; Hhles-arp Posse, v. Doorpa Chtirn 
Pass. 14th July 1865. 3 Ind. Jurist p 33. 1 Halt Rep p. 90. 

15. There arc no restrictions in the Hindu Law of adoption 
confining the selection to the family of the deceased husband. 
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On tlio contrary, a stranger may be adopted, Ludeea, v. 
Koola, 3nd Jan. 1866. 1 Punjab Record, p. 3, 

16. The Hindu law docs not allow of the adoption of a 
JPalnk Putra. Kalecchunder Choiodoory^ V, Shah Chunder. IStli 
April 1868. 2 W. R. p. 281. 

17. According to Ilindn law an orphan cannot be adopted. 
StMahivammal Ammakuh Animal, 9th July 1801. 2 Mad. H. 
C. Rep, p. 129. 1 Ratt. Rep. p. 170. 

(b) Eelaiion. 

IS. In Bombay the adoption of a sister's son of tho 
Vaklnja caste is valid. Ganpatrao Vireshvar, v. Vilhola Khan- 
ddjipu. 9tli July 1807, 4 Bom. 11. C. Rep. a. c., p. 130. 

19. But a Bmhniin cannot make such an adoption. Earn- 
mnmal, v. BoJaramcc Charlu. 31st Oct. 1863. 1 Mud. II. 
Rep. p, J :20. 

20. A BfiiJiiiiln widow cannot adopt her uncle's son as she 
could not be his mother uninccstiiously. Ptcjimbarce Dabea, v. 
Turauonij Dabcn, Jlaen. Cons. II. L. p. 170. 

21. A brother cannot bo adopted by a brother. Etmjecl 
Sinyh, v. Obye Narain Sinyh. 2Gth July 1817. 2 Sel. Rep. 
p. 31.0 ; Uli'.thmami/ Naidu^y, Lukhmademan. 30th August 
1852. Mad. S. D. p, 96. 

22. Nor can one brother give another brother away in 
adopt! ju. IMac. Cons. II. L. p. 207-S. 

23. The same rule applies in the case of an uncle. — Ibid, 
21'. A sister's daughter cannot became an .appointed 

daughter, or her son a piUrIca pulra ; nor is the adoption of 
a pnfriai pntra valid in tho present day. Nursing Narain, 
V. BhuUmiLall. 29th April .1864. S. II. C. Rep. p. 194. 1 
Ratt. Rep. p. 16.1. 

(c) Ago. 

- 5. The ado})tion of a hoy of above 5 years of age, though 
the selcotion bo not laudable, is valid according to tho Hindu 
Jsiw of Bengal, provided the initiatory corcmonics have been 
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performed in tlie fomily of the adopter, and not in tluit of liis 
natural futlier. Keeriit Naralu, v. Bkohonesrec. Ctli Sept. 
]806. 1 Sul. Rep, p. 313. Riitt. Rop. p. 171. 

36. The age of five 3"cars docs not limit tlio period of eli- 
gibility for adoption. DoolabJi De, v. Mann Becbcc. 37U\ July 
1830. 5 Sul. Hep. p. 50. 

37. The age at wliieli a cliild may be adopted, is not tlie 
same in every caste, A obild may be adopted from the tweirth 
day after bis birth to the day of (jpaiiayana oi’ liis investiture 
with the saercd thread worn across the body. Tlie time lor 
performing this ceremony is for Brnhi/im within their eighth 
year of age; for Ksah'h/as within their eleventh ; and for 
VaUlyas within their tenth. Ujxuiai/ana does not attach to 
Xmlms ; and, therefore, the limit within which they may ho 
adopted is the jieriod of marriage or the sixteenth jear of 
their age. Jlance Scevofjaui,^ Nadiiur, v. Hlrcmalhoo. 1 j\Iad. 
S.D.p. 101. 

38. The rule which requires to he performed 

amongst liri'limins within the age of eight years, is merely 
directory, and the ceremony will not he vitiated thong Ii jjor- 
pirmed at a later period. i^lm:itcrassu'ii, v. Badiyimwol. Idtii 
Jidy 1 S.j!). Mad. S. D. p. 118. 

39. The adoption of a Brahnhi is valid If made before tlio 
} l)amyana has been porlbrincd, though (lie bo\’ nmy have 
I'iissed the age at which tliat ceremony ought according to 
strict rule, to be aceomplished. — Ibid. 

30. In Bengal, the adoption of a Smlrn boy, otherwise eh'gi- 
ble, is permissible at any age provioiib to bis marriage. Rniiec 
dllraduye, v. Bholanalli Doss. 33rd June 185.3. S. D. Cal ]).553. 

31, By the usages of the sect o^i. Hnroyees, adoption at the 
3ge of nine years is valid, and on the death ol an adopted 

without issue, during the life-time of the adojitivc motlier, 
the father’s right of adojition vested in the widow and not in 
Ibe mother. Clievinee ISuei’f v, Gntlo 1863, 

W. P. Rep. p. 636. 
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ALIENATION*. 


ITL — Form to be observed. 

33. Tlio non-performanee of the FatresUUijag^ i, — • 
Oblation by firo^ the Chirakanin^ or tonsurCj and otlier cere- 
monies does not invalidate an adoption, the operative part 
of the ceremony of adoption, bein^ the ffiving and receiving. 
Dayanioyo Chowdram^ v. Rashbehary Singh. 29th Sept. 1852. 
S. D. Cal. p. 1001. 1 Ratt. Rep p. 176. 

00 . But the fjiving and receiving must be actual and 
not simply constructive by execution of deeds. Sreenavain 
Milter, v. Khlioi Soonderee Dossee. 5th March 1800, II \V. 
11. p. 196. 3 B, L. R. a. c., p. 279. 1 Halt Rep. p. 203. (2) 

31. In Hindu authorities of adoption, the convention of 
kinsmen and repre.sentutiou to the Rnjuh are mentioned as part 
of the procedure, but not as essential to its validity j so also the 
assent of the wite of the adopter. But the Yajna, or sacrifices^ 
are essential, Alituk Mangaree, w.Fakeer Clicuul Sircar. 11th 
Sept 1831 5 Sel. Hep. p 35G. 

35. The JJivgdniHshgdgaita form of adoption is not recog- 
nised in the pre.sent age, Aunoniala Anvhg, v. MMugalim. 
1850, Mad. S. J3. p. 81. 

ALIENATION. 

I.— By Father. 

II — By JFidow. 

ITL- By Co^Skarers. 

— Son^s Right to set aside, 
y, — NepJieiv^s Right to set aside. 

1,—By Father. 

1. Under ilic Milaaliari Law a father can dispose of 
acquired property at his pleasure, but the consent of sons, or 
the existence of a necessity, is required in case of any aliena' 
tion of auccstrJil immoYcables, MaAnn Qopal T/ia/eoor, v, Ham 
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Bnks/iPandek SOtli Sept. 1863. 6 W.Il.p.71.2 Wym.Ecp. 
p. 18. 1 llatt Rep. p. 232. Siuhhtnand MonaittiUur.M. BonomaU 
MokapaUin'. 26th Sept. 1866. Ibid. \i. Bawa Misser, 

V. Rajn Bisheri Prokash. 10 W. R p, 287. 1 Rutt. Rep. p. 238. 

2. Thus in the case of Huree Paul Bhao, v. Puna Narain 
Pao. 2iid. April 1855. N. W. P. llep. p HC, the Ajjra Sudder 
Court held, that the coin|)ctciioy of a Hindu to make a ttsta- 
mentary disposition of his self-ac(piired property could no 
longer be regarded as open to discussion. 

3 The same doctrine has since been repeatedly confirmed 
by the same Court. Gntujamlh Pauper, v. JoalaniiUi. 17th 
June 1850 N. W. P. Rep. p. 03 ; K/icm Chnnd, v. Gutnanee 
Kocr, Ibid, for 1801, p. 423. 1. Ratt. Rep p. 238. 

4. A recent decision of Agra High Court has engr.afted 
the singular (jnaliiication to the jiower of a Hindu over his 
self-accpiired property, in that while he may make an 
uncipial distribution of that property, he has not such 
absolute power of disposal by gift in his lire-tiine as to 
enable him to give it all to one son or grandson in exclusion 
of the rest. jUoha Sooth., v. Bndree. 2isi iVIay 1809. 1 N. 

W. P. Rep. p. 57. 1 Ratt. Rep. p. 238. 

5. According to the hlithila law, as under the MUdesham, 
the consent of sous or grandsons is rcMprisite in the case of 
any alieuatioii of ancestral immoveable properly, except on 
I'roof of necessity, in whicli event the father is himself em- 
powered to effect a sale or other transfer. Gopedeknud Pi'Jide, 
V. Baboo Koonwar BlngJi, 3rd April, 1830. 5 Seh Rep p. 2fc; 
Mookc Ball, V. Uitterjeeb Singh, 20th June 1850. (5 Sch Rep. 
p. 71. Shco Persfml Jim, v. Gmiga Rum Jha, 23rd April 
1800. 5 W. R. p. 221; Kauloo lull, v. Greedharee hall, 
16th April, 1808. 9 W. R. p. 469. 1 Ratt. Rep. p 239. 

G. It has been hold that a father cannot give a Mukurrcrcc 
lease of even a very small portion of ancestral land, at a 
nominal rent as a reward for long and faithful service, when 
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his chiklrcu do not consent to such a grant, Pmiainaraiit 
Bass, V. Court of Wards. IStli April 1869. 3 B. L. 11. a. c., p. 
21. 1 llatt. Rep. p. 239. 

7. Where a settlement made by a father of ancestral pro- 
perty is not assented to by the sons living at the time, and 
another son is afterwards born, no subsequent as.sent of the 
former would bo binding on the latter. Ihrodoot Narain Singh, 
V. Beer Narain Singh, 12th May 1869. 11 W. R. p. 4S0. 

8. Where decrees of creditors were in execution against 
the father, and the latter was himself in conlinemcnt under a 
criminal prosecution, and had been fined, it was held that 
these circumsiauees justified alienations. Lnchrmn Koor, v. 
3Marl Ball. 16th Sept. 1850. 1 Sel. Hep. N. W. P. p. 77, 
1 Ratt. Rep. p. 239, 

9. The head of a family may alienate heredlt.aiy property 
during the minority of sons or brothers, fpr their support, or 
for the services of religion or other pressing necessity, without 
the consent of sons or brothers whose power of interdiction to 
prevent alienations of the ancestral estate extends only to 
acts of dissipation or waste. Mad. S. D. for Dec, 1859, p. 
142 ; Ibid, p 270, Ibid for 1860, p. 49 ; Ibid, p. 227; 
B'lsamhhir iNaik, v. Sadasheeb Mokagattiir. 9th Sept. 186 k 
1 W, R. p. 96; W kite, Y. BistocJnmdcr Bose. 10th May, 1863. 
Hay's Rep. p. 567 ; and Mohir Singh, v. Hazara Singh, 11th 
April 18C6. 1 Punjab Record, p. 53. 

10. The payment of Government llcvenue is legal necessity. 
Muhespertab Singh, v. Rmghureeb Choiobee. 18th Axrgt. 1851 • 
1 Sel. Rep. N. W. P. p. 173 ; 1 Ratt. Rep. p. 239. 

II. — By Widow. 

11. A Hindu widow in Madras and Bombay, and also in 
Mithila, has an absolute right over all the moveable property 
left by her husband. Pranjeeoandas, v. Toolsydas, 8th Nov. 
1859. 1 Bom. Rep. p. 130. Ratt Rep, p. 253 j Boorga Bayee, 
V, Poorun Bayee, 8th March 1866, 5 W, E, p. 141. 
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12. But according' to the law of Benares as well as of Ben- 
gal, there is no distinction in respect of a widow’s power of dis- 
position between moveable and immoveable property ; and 
such power is limited to certain contingencies. Jihiigwandocn 
Doobeg, V. Mgna Baee. li-th March 1808. 9 W. B. p. c. 
p. 23 j 1 Eatt. Ecp. p. 203. 

Ill, — By Co-SJiaren, 

13. The BenctTcs law does not allow one of the co-parconary 
in a joint-family to alienate his share without tlio consent of 
the remaining co-sharers, or unless the co-parcenary have 
entered into a compact to permit alienation. Joj/naraui Singh, v. 
iiodeen Singh. 10th March 1860. N. W. P. Ecp. p. 102 ; 
Thaknr liai, v. Sahal Bailee Rai. 31st July 1802, Ibid, p. ‘I'T. 

Id. The Bombay Court have followed the same doctrine. 
Gmgabai, v. Ramana. 11th July 1806, 3 Bora. 11. llcp. p. GO. 
a. c., and so also the late Sudder Court of Madras, in Runiu- 
Iculla Ahjar, v. Kvdatliiralyan. Mad. S, Dec. for 1859, p. 270 ; 
Rana KaskaUy Pillai, v. SesbachaU Sastn, Ibid, 1800, p. 17; 
and Snnilra Pillai, v. Tegaraja Pillai. Ibid, p. 07. But a 
recent decision of Madras High Court, has liold tb.at a 
member of an undivided family may make a valid alienation 
of his share and interest, and such share may also be sold 
in execution of decree. Vlmuanii Graminl, v. Sgyasvaini 
GranunL 15th Dec. 1803. 1 Mad, II. Eep. p. 'l<71, 

IV. — Son’s Right to set asiile, 

15, A son is entitled to sue in the life-time of his father for 
a caucelmcnt of the sale by the father of ancestral immoveable 
property, but the purchaser is entitled to retain possoi sion 
during the father’s life-time. Baboo Rani, v. Gnjadhiiy Singh. 
25th March 1807. 1 Agra P. B. 11. p. 80 ; 1 Eatt. Hop. p. 217. 

16. He is entitled at the father’s death to recover such pro- 
perty improperly sold > and unless the purchase money went 
to credit of the joint estate, or was applied to removing any 
incumbrance binding on the sou, the purchaser cannot claim 
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a refund of the purchase money from the son. Madhoo Dyal 
Singh, V. Golbar Singh, 29th April 1808. 9 W. R. p. 511 ; 
5 Wym. Rep. p. 817 ; 1 Ratt. Rep. p. 241. 

17. According to the Mitucshavd law, a son acquires hy 
birth a right in ancestral property .and has a right during his 
father's life- time to compel a partition of such property. The 
father cannot, without the consent of the son, alienate such 
property except for sufficient cause ; and the son may not 
only prohibit the father from so doing, but may sue to set 
aside the alienation if made. The cause of action to the son 
accrues when possession is taken by the purchaser. A new 
cause of action does not accrue, upon the subsequent birth of 
a younger brother, either to the elder brother alone, or to him 
and his brother jointly, liajah Ram Tiwarg, v. Laclmun 
Rershad, 8 \V. 11. f. b. r. p. 15. 

V. — Kephew's Right to set aside, 

18. The consent of nephews to the sale by the uncle of his 
divided share of ancestral property is not requisite. Gopal 
Butt Randg, v. Gopal Lall Misscr, 17th Sept. 1859, S. D. 
Cal. p. 1814. 

19. The principle of distinction is, that a son or grandson 
has an inchoate right in the ancestral immoveable property of 
his father from the time of his birth, whereas a nephew h.as 
no right at all in the ancestral property in the possession of 
his uncle until after the death of the latter. — Hid. 


ANCESTRAL PROPERTY. 

1. Profits of an ancestral estate are patrimony, and proper- 
ties acquired with them become the joint estate of father and 
sons, not of the father exclusively. Sadammd Mohapattur, 
V. Bommalee Mohapatkir, 26th Sept. 1866, 6 W. R. p. 256 j 
2 Wym. Rep. p. 308 ; 1 Ratt. Rep. p. 320. 

An appeal from this decision is pending before the Privy 

Council. 
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%, * Paternal’ was held to mean property derived from the 
father in whatsoever manner the father had acquired it. Raj* 
mohun Gossain, v. Goumohua Gossain, 8 M. I. App. p. 91. 

3. The Privy Council in the great case of Katama NacJiiar^ 
V. Rojah Shivagmiga^ 9 M. I. App. p. 609, has established 
the position that when property belonging in eommon to a 
united Hindu family has been divided, the divided shares go 
in the general course of descent of separate property ■, that 
there is no distinction between property thus acquired by par- 
tition of liimily properly, and self-acquired property, either in 
point of descent or of alienability. 

BKQtJEST. 

See ‘ Eiidowmeid/ Hos. 7, 8. 

Brothers (Fulr-Bt-ood.) 

See ‘ lalierUanco/ {VIL) 

Brothers (Half-B rood.) 

See ‘ InItei'Uance,’ [VIL) 

Brother’s Son. 

See ‘ Inhei'iUmee,’ 

Chela. 

See ‘ litherUance,’ (X) 

CURTOH. 

See ‘ Iii/ierllance/ {XL) 

DAuaiiTERS — THEIR Sons. 

See ‘ fii/ierikmce/ {V.) 


DEBTOR AND CREDITOR. 

1. A creditor of a deceased obtains no better position 

on the death of his debtor, as against the debtor’s estate, than 
that which he enjoyed during the debtor s life- une. 
Zubeerdust Khm, v. Indumun. Gth March 18G7. 1 Agra . 

B. R. p. 72 ; 1 Ratt. Rop. p. 309. 

2 2 
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2. Where the heirs have disposed of the estate to a land fide 
purchaser, the creditor cannot follow it in the hands of the 
latter. — Hid. 

3. A Hindu possessing himself of the land of his father is 
bound to pay his debts. Jamoonah Baur, v. Muden Dey. 20th 
Jan. 1785. Hyde’s Notes, Sm. R. p. 14-3 ; Baranawj GJme, v. 
llamtonoo Butt. 20th Nov. 1788. Chamb. Notes, Sm. R. p. 141. 

4. A son was declared not to bo liable for certain debts 
or engagements of his father, among which was that of giving 
money, or agreeing to give money, in consideration of re- 
ceiving a girl from her family to be married to his son, which 
came under the denomination of Shulk, and was forbidden by 
the law. KesJmo Kao, v. Naro Jumrdhnn. 16th March 1822. 2 
Boit. p. 191. 

5. The sons of a Hindu (taken in execution of a decree, 
and dying in gaol) were held to bo liable for their father’s 
debts in property, but not in person. ManucJichundf v, Btoh 
'j'is/ii. 21th Juno 1821. Sel. Rep. p. 9. 

6. The sale of the rights and interests of a father in an- 
cestral property in payment of family debt, extinguishes the 
contingent interests of his sons. Balnioktind, v. Jhooua LaU, 
2()th Jan. 1857. 1 N. W. P. Rep. p. 11 ; 1 Ratt. Rop. p. 310. 

7. But not so if the debt was contracted solely for the 
use of father. — Ibid. 

8. Sous have vested interest in ancestral property, and 
their interest is saleable at any time in satisfaction of claims 
against them. Goor Sum Bass, v. Itam Sum Buhil, 3()lh 
Jan. 1860. 5 W. R. p. 54. But on a subsequent hearing of 
the same case, it was held that the rights of a son to succeed 
by survivorship to his father’s specific share of property, cannot 
be sold in execution of decree, such right being too remote. 
25th July 1807. 8 W. R. p. 253; 1 Ratt. Rep. p. 319, 
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ENDOWMENTS. 

1. Manager of endowed property not competent to grant 
a Putnee thereof. Motee Bass, v. Modoo Soodun Chowdootij^ 
2nd Aug, 1864. 1 W. R. p. 4. 

2. A Hindu widow cannot endow an idol with her has. 
hand's property or a portion thereof, to the detriment of the 
roversionei’. Kartick Chunder ChtsckcrhUti/, v. Goiir Mohm 
Hoy. 29th Aug. 18G4. 1 W. R. p. 48. 

3. An ascetic, a mere life-tenant, cannot alter succession 
to an endowment hclongiug to ascetics, by an act of his own in 
connection with the status under which he originally acquir- 
ed the trust. Molmnl Hmmii Bass, v. Ilohmt Ashhul Bass. 
1 W. R. 21st Sept. 1804. p. 160. 

4. The right of worship of an idol being the joint pro- 
perty of the members of the Annily of the endower, cannot be 
transferred to a third party, a stranger to the family, so as 
to inure beyond the life of the assignor. Ukoor Boss, v, 
Chunder hsheiknr Boss. 3 W. R. 20ih July 1805. p. 152. 

5. Whore a Hindu ancestor makes no endowment for the 
support of the Amiily idols, and creates no trust whereby his 
descendants were bound to provide for them, no legal obliga- 
tion rests on them to support the idols, and no suit for con- 
tribution can lie against any of them for the expenses of the 
idyls. Sham Ball Set, v. JTuro Soouderce Goopta. 5 W. R. 
11th June 1866. p. 29, 

0. The high priest of a religious endowment in Assam, 
who was only a nominee of the grantees, w'as hold to have no 
riffht to jrrant leases in his own name and of his own authori- 
ty. Ram Boss, v. Moheshur Bib Missree. 1 W. R. 3rd May 
1867. p. 446. 

7. A bequest for the maintenance of an Idol was upheld. 
Nubkishen Miller, v. Hurish Chunder Milter, llth Aug. 1819. 
Mac. Cons. H. L. p. 323 ; Krishna Mohun Surmon, v, Gopee 
Mohnn Tagore. 1813. Ibid, p. 349; IKomes Chunder Raul Choiv- 
doory, V, Prem Chunder Paul Chotvdoory. Ibid. p. 350. 
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8. A bequest of property for pious pui-poses was upheld. 
Emdolall Sircar, v. Sana Dehea. 22nd Nov. 1816. Mac. Cons. 
H. L. p. 331 ; Ramtonoo Mullie, v. Ramgo^al MuUio. 11th July 
1808, Ibid, p. 336, 1 Knapp, p. 245. 

9. The management only of lands duly endowed for re- 
ligious purposes, and not the lands themselves, passes by in- 
heritanec. Elder ff'idow of Raja Chutter Sen, v. Younger Wi- 
dow of the same, 15th April, 1807. 1 Scl. Ilcp. 

10. Under the Hindu law a house dedicated to “Muhabcori* 
is inalienable and for ever set apart for purposes of religion, 
but if a part only of a house be denoted to the reception of 
an image, the other portions continuing to be occupied, the 
proprietor may dispose of those other portions as ho pleases. 
lltirnaraiii, v, Golindram, 23rd Sept. 1850. 1 Sol. Rep. N. 
W. P. p. 81. 

11. A debt incurred by the head of a Hindu family resid- 
ing togetlicr is under ordinary cireumstances presumed to be 
a family debt. ILimoomanpersad Pandag, v. liahooee Munnrj 
Koowaree, G M. I. App. p. 393. 


EVIDENCE. 

1. By the Ilindn law, twelve years arc allowed for rc-ap- 
pcaranco of a missing person ; after the lapse of that period 
ho will bo considered to bo dead. Agahuitee Dasse, v. Raj 
KisJien ShaJioo. 25th April 1820, 3 Sel. llep. p. 38 j Ramlochuii 
Pridhan, v. Ilemchiimler Clioiudoorec. 13ih Augt. 1830. 6 Scl. 
llep. p. 96 ; ManJcec Koer, v. Khedoo hall, 22iid June 1863, 
Hay’s Rep. p. 623. 

2. Qnns of proving the application of the purchase money 
in the case of a son suing to set aside by a father where the 
purchaser claims a refund of the purchase money, lies on the 
purchaser. Madhoo Dgal Singh, v. Golhar Singh, 29th April 
1868. 9 W, R. p, 511; 5 Wym, Rep, p. 317, 1 Ratt, Rep. 
p. 241. 
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3. Ordinarily, however, a purchaser or mortgagee is not 
hound to prove actual necessity, on the appropriation of the 
money raised by such sale or mortgage ; it is sufiicient if he 
can prove that he acted honctfidc and with duo caution, being 
reasonably satisfied at the time of the necessity of the sale 
or mortgage. Rampersad Singh, v. Naghuushee Kooo\ il7tli 
April 1SC8. 9W. E. p. 501. 

4. Where one member of a joint family claims a property 
as separate, the onus is on him to prove Lis allegation. Sheo 
Rnliwi Koonwar, v. Gour Beharee Bliihul, 3rd Way 18G7. 7 
W. E. p. 449, 

5. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malversation as will endanger the minor’s 
interests if his share bo not separalcdy secured. Smuigar 
Pillal, V. Cholckalingam PiUui, 1 j\tad. If, llcp. 9lh Dec. 
1803, p. 105. 


GIFT. 

I . — Qcncralhj. 

11. — Bg If'ldows. 

I.—Gencrallg. 

1. According to the law of Eenarcs, the gift of property 
to a brother’s son is valid, notwithstanding the existence of a 
daughter, provided the property be undivided. Shmiasnarahi, 
v. Kunwal Bas Koomcar. 5th July IS23. 3 Sel. Kcp. p. 313. 

3. A verbal gift by a Hindu, eighteen and a half years of 
ago, made the day before his death, he being at the lime in 
full possession of his senses, is valid. Gosaiuchund Kulriij, v. 
Kishentnunec, 8th July 1830, 0 Scl. Rep. p. 77. 

3. A gift of property by a Hindu is not inv.alid by rea- 
son of its being subject to a condition. Madhuhehuader Bauer- 
3 < 2 e, V. Bamasoonderg Dahea, 25ih January 1853. S, H. Cal, 
r. 103. 
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4. A certaitt assignment of property made with a view to 
undisputed succession to the. raj of the elder branch of the 
family and sufficient provision for the younger branches, held 
to be a free absolute and personal gift to the parties specified 
in the deed. Eameshur Bnhh Singh, v. Maharaja, Maheswar 
Buhh Singh. 7th March 1855, S. D. Cal. p. 71. 

5. There is no prohibition in the Hindu law against a 
gift to an idiot. Although an idiot child cannot take by 
right of inheritance, a gift by a parent to an idiot child, to 
operate after parent’s death, is valid. Kooldci Narain, v, 
Wooma Koomarce. 1 Marshall H. Hep. p. 357. 

Widows. 

6. A widow cannot, by the law of Mithila, Rcngal, or 
Benares, made a gift of her deceased husband’s immoveable 
property without the consent of his heirs, except for certain 
special reasons specified in the Shaskrs. Sreenarain Jiai, v. 
BJiga Jha. 27th July 1812. 2 Sel. Rep. p. 29 ; Mohun Ball 
Khan, v. Jtanee Sirommee. 31st Augt. 181 2. 2 Scl. Rep. p. 40. 

7. Scmblc. A widow may give aw.ay in her life-time 
personal property derived from her husband, but she cannot 
will it away. Jushada llaur, v. Juggernalh Tagore. 12th Bel. 
1816. East’s Notes, Case 47. 

8. A Hindu widow has the power of alienating, by gii'l, 
from one to three-sixteentbs of her late husband’s properiy, 
for the benefit of his soul. Ham Chunder Hernia, v. GtwjH' 
gobind Bauerjee. 1st Feb. 1820, 4 Sel. Rep. p. 11*7. 


GUARDIAN. 

1, The Hindu law docs not prohibit a father from appoint- 
ing* by writing or by word any other person than the mother 
to bo the guardian of his minor children. Soobah Pirlhee 
Ball Jha, v. Soobah Doorga Bali Jha, 24th Jan. 1807. 7 
W. 11. p. 73. 
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2. Aq elder brother is competent to assume guardian- 
ship when the mother has become a religious recluse, hsiii'-’ 
c/mnder Surma, v. Brojonath Surma. 9th Sept, IbSO, S. D. 
Cal. p. 471. 

3. Under the Hindu law, an elder brother, even though 
only a half-brother, is the natural guardian (whose mother is 
disqualified by loss of caste,) in prefcrcuce to a grandmother. 
Mahtaboo, v. Gtmcs Lull. 3rd July 1851. S. D. Cal. p. 329. 

4. According to Hindu law, a paternal grandmother has 
a preferential right over a step-mother to the guardianship of 
a minor, Moliaranee Ram Bnnsee Koomcar, v. Mohamnea 
Soobh Koonwar. 1st April 1867. 7 W. 11, p. 321. 

5. The step-mother of a Hindu minor, and not his 
paternal uncle, is his guardian ; and she can exercise her 
powers as such, even though the parents of the said minor 
should have made him over to the paternal uncle. Sel. Rep. 
N. W. P. p. 116. 

6. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malvei’sation as will endanger the minor’s 
intex’est if his share be not separately secured, 1 Mad. 11. 
C, Rep. p. 105. 


INHERITANCE. 

I. —Generalh/. 

II, — 0/ Sons and Grandsons. 
HI.-— Adopted Sons, 

IV. — Widows. 

(a) Generally. 

(b) Of Widows of Sons, ^'c. 

V. —Of Dany/tlers, their Sons, ^’O, 

VT,—Gf Parents, 
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VlL~~Of Brothers, their Sons, 

VnL—-0/ Sisters, their Sons, ^e, 

IX, -~Of other Heirs, 

X. — 0/ Pupil, ^'c. 

XI. -^Bp Customs. 

XII, — To Womaris Property, 

XIIl-^The Offices. 

Xir, — Exclusion from Inheritance, 

XV.'^To Property of Absentee. 

I, — Generally, 

1. The mere act of performing the funeral rights of a 
deceased Hindu, does not give a title to succession, without 
proof of right. Duit Narain Sinyh, v. Ajeet Sinyh, 14th Feb. 
1799. 1 Sel. Rep. p. 21. 

2. Under the Hindu law, the right to succession vests 
immediately on the death of the owner of the property, and 
cannot, under any circumstances, remain in abeyance in ex- 
pectation of the birth of a preferable heir not conceived 
at the time of the owner's death. Kashab Chunder Ghose, v. 
Bishnoopersad Bose, 12th Dec. 18b0. 2 S, D, Cal. p. 840 ; 
Koyksh Nath Bass, v. Gyamonee Dossee, 30th June 1864. 
S. H. Rep. p. 314. 

3. According to Hindu law, the right of inheritance is 
not suspended (except in certain cases) by pregnancy or 
until adoption. Buhhina Dassee, v. Rashhehary Mazoomdar. 
11th Sept. 1866. 6. W. R. p. 221. 

4. Jains are governed by the Hindu law of inheritance 
applicable in that part of the country in which the property is 
situate. Lalla Muhaheer Pershad, v. Kundun Koonwar. 29tli 
June 1867. 8 W. R. p. 116. 

5. Byragees are not excluded from inheritance. Tiluh- 
chunder, v. ShamaeJmm Prokash, 24th Nov. 1864. 1 W. B* 
p. 209. 
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6. By the Hindu law in force in Mlthila or Tirhoot, the 
right of succession vests in the descendants in the paternal 
in preference to those of the maternal line. Rajender Narain 
Mai, V. Rukkeputty RuU Jha, 2 M. 1. App, p. 132. 

7. Samanodakas" (or persons allied by a common oblation 
of water) belonging to the “ gotra” (or race or general family) 
of a deceased person are, according to the Hindu law, suffi- 
ciently cognate to suCCeed to property in default of parties 
nearer of kin, Nursingnaram, v. BliuUtm LaU, 29th April 
1861(. S. H. Rep. p. 191. 

11. — 0/ Sons and Grandsons. 

8. Sons share equally in the landed estate of their deceas- 
ed father : the eldest has no claim to a greater portion than 
the I’est on the ground of primogeniture. Gudadhur Surma, 
V. AJood/tiaram Chowdoory. 30th Oct. 1791. 1 Scl. Rep. p. 6 ; 
Bhop'ubcJiund liai, v. liiesoomonee. 18th Sept. 1709. 1 Ibid, 
p. 27 ; Sheo Buks/i Singh, v. The heirs of Futtch Singh. 18th 
Augt. 1818. 2 Ibid, p. 2G5. Talwar Singh, v. Pulwan Singh. 
2nd Fob. 1821. 3 Ibid, p. 301 ; Issh?ir Chuiider Carformah, v. 
Gobind Chnnd Carformah. Jan. 1823. Macn. Cons. H. L, p. 71. 

9. Sons by different mothers inherit equally. Distribu- 
tion is made among them per capita and not per stirpes, not 
according to the mothers, but with reference to the number 
of sons. Sunirun Singh, v. Khedun Singh. 27th June 1814. 2 
Sel. Rep. p. 116 ; Muncha, v. Brij Bhookwt, Sel. Rep. Bom. 

P- 1- . 

10. Grandsons inherit per stirpes and not per capita. Joy- 
narain MuUick, v. BissuPibhur Mullick. Augt. 1829. Macn. 
Cons. H. L. p. 48. 

11. The sou of a Sudra, by a slave girl, is not entitled to 
share with legitimate sons in the inheritance of an uncle by 
the fathers side. Mssar Murtojah, v. Kowar Rhunmni Bmj. 
15th July 1863. 1 Marshall's Hep. p. 609. 

12. An illegitimate son of a KhatnU) one of the three 

3 2 
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regenerate castes by a Stidra woman cannot by Hindn law of 
inheritance, succeed to the inheritance of his putative father j 
but he is entitled to maintenance out of his deceased father’s 
estate. CkuoUirya Ran Murdun Syn, v. Sahub Pmhd S^n, 
7 M. I. App. p. 18 ; 2 N. W. P. Rep, p. 235. 

13. In the case of a Sudra class, illegitimate children 
being qualified to inherit. — Ibid. 

14. In the case of S/tiboo 5iMy^ideeided on the 17th July 
1855, 10 N. W. P. Rep. p. 415, which rules that in default of 
grandsons of the last male owner, the inheritance can descend 
no further is erroneous, and tlie ruling, in accordance with the 
earlier precedents, that in default of nearer of kin, Sapindas, 
or parties related in the seventh degree (the enumeration 
commencing from whence the direction of the line diverges), 
are entitled to inherit. Held, also, that in default of Sapindas 
the SamanodaJeas, or paternal kindred, extending to the four- 
teenth degree has latterly disregarded by subsequent prece- 
dents. Augur Singh, v. Ram Singh, 18th July 1865. N. W. P. 
Rep. p. 4 ; W. R. p. c. p. 1. 

15. Held on appeal that, by Hindu Law, an estate once 
vested cannot be divested in favour of the son of an ex- 
cluded person born after the death of the ancestor. Such 
ruling docs not apply to the case of the son of an excluded 
person, if having begotten, and being in the womb at the time 
of the ancestor’s death, he is afterwards born capable of in- 
heriting. 10 th March 1809. Kalidass, v. Krishen Chnnder 
Bass. 10th March 1869. 2 Bengal L. R., f, b,, p. 103. 

lutt. A grandson, his father being dead, shares equally 
with a son the self-acquired property of the grandfather. 
1 W. R. p, 317. 

HI, — Adopted Sons. 

16. An adopted son [Dattaka) taking the estate of his 
adoptive father, is excluded from inheritance in his own fami- 
ly. Sreenath biirma, v. liadhakant. 24th Nov. 1796. 1 Sch 
Rep. p. 15 ; BuUanarain Singh, v, Ajeet Singh, 14th Feb, 
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1 Ibid, p. 20 ; Bmee Blkomnl Dahea, v. ^anee Soorujnimiee, 
12tb May 1806. 1 Ibid, p. 135. And tbo same point was de- 
cided in Gopee Mohiin Deb, v. Bajah Rakishen. 1800. Cited in 
East’s Notes, Case 75. Maen. Cons. II. L. p. 280. 

17. An adopted son succeeds collaterally as well as lineally 
in the family of his adoptive father. Sham Chundev, v. 
Narainee Dabea. 31st Aug. 1807. 1 Sel. Rep. p. 203 ; Geur 
Kishore Knheraj, v. RtiUensnree Dosse. 6 Ibid, p. 203. Sumhoo- 
cJiunder Chowdooree, v. Narainee Dabea, 6th Feb. 1835. 3 
Knap. Rep. p. 55 ; Taramohm BJmtlacliarjee, v. Knpamoye 
Dabea 31st March 1858. 9 W. R. p. 4-33; Gohilchmd, y. 
Narain Dass. 21st Jan. 1802. 1 N. W. P. Rep p. 47. An 
adopted son cannot succeed to his adopii\e maternal ^land- 
fatber’s estate, where there are collateral male heirs. Manin- 
woijee Dabea, v. liejoykhh Gossame, 23rd July 1863. S. F. 


Ruling', p. 121. 

18. Ouc adopted by the Krltrima form, which is used in 
Behar, Trihoot, &c., takes inheritance both in his own lamily 
and that of his adoptive father. 1 Sel. Rep. p. 15 note. 

19. If one who has been adopted die without issue, the 
property of the adopter goes to his natural heirs. Mad. S. D. 
1859. p. 35. 

20. An adoption in the Knlr'ma form does not give colla- 
teral heirship, the relation of krilrima for the purposes of inheri- 
tance extending only to the contracting parties. Shibo Koeree, 


V. Jugan Singh, 8th July 1807. 8 W. R. p. 15o. 

21. Immediately on the adoption of a son, by a widow, 
under authority of her husband, the estate to which she 
succeeded becomes the property of the adopted son. Soohkna, 
y. Bamdoolall Paudeh, 27th May 1811. 1 Sel Rep p. 431. 

<’2 But where no authority was given, the adopted son 

no ohim to property of adopt,™ motor, 

Luimm SaUco, v. Mom 15th March ISOJ. Ilaycs 

’^83.'’' An 'adoploJ «n has all the rights and privilogcs of 
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a son born, and succeeds to the Stridhun. Tincofee Chaiterjeef 
V. Benonaih Banerjee. 25th May 1865. 3 W, R. p, 49. 

24. An adopted son of one wife, would succeed to the 
Btridhms of a co-wife. Moharaja Juggnmath Sahae, v. Muhhm 
Koonwar, 15th May 1865. 3 W. R. p. 24. 

25. l?ut property which has descended to the adoptive 
mother from her father, reverts on her death, to her fatlier's 
heirs. Gunga Mga, y.Kishen Kishore Ckowdri. 17th Dec. 1821. 
3 Sel. Rep. p. 170. 

26. Where the natural son is born after adoption, the 
adopted son takes one-fourth, and the natural three-fourths 
of the estate left by the father. Preag Singh, v. Ajoodia Singh. 
7th Dec. 1825. 4 Sel. Rep. p. 96. 

‘ IF,— Widows. 

(a) Generallg, 

27.. A widow succeeding to the landed estate of her bus- 
band takes only a life-interest. Mahoda, v. Kuleani. 14lh 
March 1803. 1 Sel. Rep. p. 82. liad/iamnnee Dabea, v. Sham 
Chunder. 27th Sept. 1804. Ibid, p. Bigga Dabea, -v. 
Unopoorna Dabea. 26th Sept. 1806. Ibid, p. 215 ; Nund Coomar 
Bai, V. liajendernarain. 2nd Dec. 1808. Ibid, p. 349 ; Bhmani 
Dabea, v. Soluhna, 16th April 1811. Ibid, p. 431 j Hem 
Chunder Mozoomder, v. Taramunee. 18th Dec. 1811. Ibid, 
p. 481 ; Kalipersad Bai, v. Degumber Bai, 28th May 1817. 

2 Ibid, p. 305 ; Bookhnarain, y. Seesphool. tith. 'Nov. IS%1, 

3 Ibid, p. 152 ; Lalchee Koonwar, v. Sheopersad Singh. 6th 
April 1841. 7 Ibid, p. 22 ; Jaraon Koonwar, v. Doost Down 
S'ingh. 19th April 1841. 7 Ibid, p. 20; Kamavadhani Venkata 
Subbaiya, v. Jogsa Naraswgappa, 25th June 1866. 3 Mad. H. 
C. Rep. p. 116. 

28. If a Hindu die without issue, leaving two widows, 
tliey take his whole estate for life ; and on the death of one, 
the whole devolves on the other, upon whoso death it goes to 
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tlie collateral heirs of the husband. Brcgesmy Dmee, v. 
Bam Kant Butt. 26th July 1816. Eastc’s Notes, Case 64. 

29. According to the Mitdcshara law, a widow cannot 
succeed where the property is joint and undivided. Dnljeet 
SitiffJt, V. SJieomanook Singh, 7th Sept. 1802. 1 Sel. Rep. 
p, 79; Baja Shumshere Mull, v. Ranee Bilraj Koonwar. 
31st Jan. 1816. 2 Sel. Rep. p. 216 ; Runjeet Singh, v. Obhoy 
Narain Singh, 26th July 1816. 2 Ibid, p. 315 ; Mmoruthee 
Koonwar, v. BaJ Bunsee Koonwar. 1st Sept. 1842. 7 Ibid, p. 
113 ; Gohind Boss, v. Moha Lukshmee. 25th Augt, 1819. 
1 Borr. p. 241 ; Rungama, v. Aiehma. 11th Augt. 1827. 

1 Mad. S. D, p. 521 j Fokh Narain, v. Seesylml. 5th Nov. 
3 Sel. Rep. p. 152. 

80. Property accruing to an individual by his own labour 
devolves under the Hindu law, where there is no sou nor 
adopted son, upon the widow. Ilarnam Singh, v. Ujuassee. 20th 
May 1850. 1 Sel. Rep. N. W. P. p. 28. 

81. By the law of inheritance prevailing in Madras, and 
throughout the Southern parts of India, separate, and self- 
acquired estate descends to a widow in default of male issue 
of the deceased husband, lialama Nachiar, v. Raja Skuagunga, 
27th April 1863. 9 M. I. App. p. 539. 

32. According to the Mitdeshard law, widow of the de- 
ceased takes the precedence of the brother in a divided 
Hindu family. 1862. Haye’s Rep. p. 119. 

33. A Hindu died, leaving a widow and minor .son and 
dauglter. The widow remamod after her husband's estate 
had vested in her son, the son subsequently died, and his step- 
brother took possession of the property. The widow then 
brought a suit against the step-brother for possession. Held, 
that the suit was maintainable, and that she could properly 
succeed as heir to her son, notwithstanding her second 
marriage. Akora Sufh, v, Borsani, 2. B, L, R. a, c. 8th 
Sept. 1868. p. 199. 

84. A widow succeeding as heir to her own son does not 
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lose the right to exercise the power of adoption. By mating 
an adoption, she diverts her own estate only. Bylcanimonee 
Roy, V. lirisio Soonderee Roy. 7 W. R. 15th April 1867. 
p. 393. 

35. A childless widow and nearest heir of deceased hus- 
band has, under the MUdcshard law, an absolute right over 
all the moveable property lelt by him. Doorga Bayee, v. 
Fooreen Bayee. 8th March 1866. 5 W. R. p. 141. 

{^) Of Widows of Sons, ^e, 

36. The Hindu law allows twelve years for the reappearance 
of a missing person in his father's life-time. If throe or four 
years after his disappearance, his father should die, his wife is 
not immediately entitled to share in the property of his father, 
the wife of the son not inheriting to the property of the father- 
in-law ; but after a lapse of twelve years, if no tidings be 
heard of her husband, and if there be no son, grandson, or 
great grandson, she may claim her husband’s share of his 
father’s property. Ayabuttce, v. Rajkishen Shahoo, 35th April 
1830. 3 Sel Rep. p. 28. 

37. Ancestral property of an undivided family having des- 
cended to an adopted son, will go, on his death, to his widow ; 
and the widow, of his adoptive father has no claim to share 
in the estate. Venkata Suhmml, v. Vcnciimmul, Case 12 of 
1818. 1 Mad. S. D. p. 210. 

Y.— Of Daughters, their Sons, ^'c. 

38. As between two married daughters the circumstance 
of having a son is no qualification, on this side of India, giv- 
ing the married daughter having a son a prior claim to in- 
heritance of her parent’s property over the married daughter 
not having a son , such priority of claim depending on the 
several daughters being respectively endowed (sadhan,) or 
unendowed {nirdhan,) the unendowed daughter having the 
preference. Baiubai, v, ManoMabai, 8th July 1863. 2 Bom. 
H. Rep, p, 5, 
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39. Maternal grandsons by different mothers take ^cr 
capita and not per stirpes, Itamdlmn Sen, v. Kisken Kaniti Sen- 
17th July 1821. 3 Sel, Rep. p. 133. 

40. Amongst Oudccch Brahmins, the daughter’s sons 
cannot inherit their grandfather’s estate during the life-time 
of his son’s widow. MuhaliiJcmee, v. Grandson of Kripashoolcul, 
2 llorr. p. 557. 

41. Held, that under the Hindu law a daughter eannot 
claim her father’s inheritance during her mother’s life-time, 
Ramjua, v. Gess, 23rd Dec. 1865. N. W. P, Rep. p. 207. 

42. A daughter’s son during the life-time of his mother 
is not competent to challenge the act of his maternal grand- 
mother, for the mother is the preferential heir. Badha Kishen, 
V. Balcldawnr hall. 18th June 1806. 1 II. C, Rep.N.W. P. p. 1. 

43. Among the Jumboo Brahmins, a daughter of a man 
leaving no male issue succeeds to the property of her father, 
whether divided or undivided, and her daughter succeeds to 
her. Dcssaees Ilureeshmher, v. Bases Mankoovur, 6th Sept. 
1838. Sel. Rep. Bom. p. 122 ; Morly, p. 320. 

44. According to the Mitdeshard law, a maiden daughter 
does not succeed to her fothcr in preference to her paternal 
uncle, Toolsee, v. Mohadeb Roat, 6 W, R. 7th Sept. 18CC. 
p. 197. 

45. The author of the Vivdda Chiniamuni, a Mithila work, 
has omitted the daughter’s son from the scries of heirs , but 
according to other authorities, including Mithila legal writers, 
the right of a daughter’s son, next to a daughter, is declared. 
In a claim by a daughter’s son, the Court held that such 
daughter’s son is heir, disregarding his omission in the said 
work; and thus ruling that the position in the Baya Croma 
Sangraha, that a daughter’s son, according to the Mithila 
writers, is not an heir, is erroneous. Surja Knmari, v. (?«»• 
dharap Singh. 23rd Feb. 1837. G Sel. Rep. p. H2. 

40. Under the Hindu law where property is proved to be 
a separate and divided property, the daughters and daughters’ 
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Bons are tte legal heirs entitled to it and not more remote ge- 
lations to the deceased, Buryav Singh, v. Hunsee. 20th Feb. 
1867. 2 H. C. Rep. N. W. P. p. 166. 

47. Held that according to Hindu law current at Benares, 
the daughter's sons inherit in default of qualified daughter, 
and that if there bo sons more than one daughter they take 
per capita and not per stirpes. The widow was incompetent 
to modify the terms of the original transaction injuriously 
to the reversioners. Bam Swaruth Pandey, v. Basdeo Singh. 
21st Feb. 1867. 2 H. C. Rep. N. W. P. p. 168. 

VI. — Of Barents. 

48. Held that the father of a donee under a Krishnarpan 
inherits the property, to the exclusion of the family of the 
donor. Kaseeram, v. Ichha, 24th July 1823. 2 Borr. p. 502. 

49. The mother succeeds to her son, leaving no widow, nor 
issue, male or female. Gadadhur Serma, v. Ajoodhiaram Chow- 
doory, 30th Oct. 1794. 1 Sol. Rep. p. 7. 

50. The right which a Hindu mother has in property in- 
herited from her son is the same as that which a widow has 
in property inherited from her husband : the estate goes, on 
her death, not to her own heirs, but to the nearest heir of her 
deceased son. Bijya Bilea, v. Unapoornah Dihea, 26th Sept, 
1806. 1 Sel. Rep. p. 215 ; Nufer Mitter, v. Bam Coomar 
Chatter jee. 26th May 1828. 4 Sol. Rep. p. 215. 

51. A step-mother cannot take by inheritance from her step- 
son. lalla Johee Lull, v. Deo Jianee Koonwar, Sevestre H. 
C. Rep. p. 439. 

VII, — Of Brothers, their Sons, ^'C. 

52. A brother succeeds to his brother, leaving neither wi- 
dow, father, mother, nor issue. Gudadhur Serma, v. Ajoodhia- 
ram Chowdoory. 80th Oct. 1794. 1 Sel. Rep. p, 7. 

53. According to Hindu Law a step-brother cannot inhe- 
rit in preference to an uterine brother. Ishen Chunder Chow- 
d'Oory, v. Bhyrub CImnder Chowdoory, 5 W, R. 9th Jan. 1866. 
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p. 21 ; Beer Ckunder Joohraj, v. JSilJtiahen Thdkoor. 26tli Sept. 
1861 1 W. R. p. 177. 

54. By the law as current in Mithlla, a childless widow 
will not succeed to her husband’s share of a joint undivided 
estate if he have any brothers him surviving ; they, and not 
the widow, succeeding to his share. Runjeet Sinr/h, v. Obhat/e 
Narain Singh. 26th July 1817. 2 Sel. Rep. p. 245 ;V<?rao» 
Koonwur, v. DoosU Dowun Singh. 19th April 1841, 7 Sel. Rep. 
p. 26 ; Gobind Bass, v. Maha Luh/mee. 25th Augt. 1819. 
1 Borr. p. 241. The same point was decided in. Rungama, 
V. Atchamma. 1 Mad. S. D. p. 521 ; Golah, v. Blml. 9th Sept, 
1816. 1 Borr. p. 154 ; Phokhnarain, v. Seesphool. 5ih Nov. 
1821. 3 Sel. Rep. p. 152. 

55. According to Hindu Law, a brother’s son’s daugh- 
ters are not heirs. Radha Pearee Bassee, v. Boorgamoonee 
Bassee. 5 W. R. 6th M.wch 1860. p. 131. 

56. According to the law as current in Behar, the grand- 
son of a paternal uncle is excluded by a brother’s son, and on tho 
brother’s son’s death, by his widow, if the family wore divided. 
Beepoo, v. Gowrceekunker. 23rd Feb. 1824, 3 Sel. Rep. p. 410, 

57. According to tho MUdcshard Law, a step-brother 
inherits after the widows if ho survives them ; otherwise a 
uterine brother’s son succeeds. Riirhuni Beo Rog^ v. Punchoo 
Rog. 2 W. R. 2Cth J.m. 1865. p. 123. 

58. The half brothers of a Hindu deceased were held to be 
entitled to his share of undivided property, excluding from 
the inheritance his widow and daughters. ^lanhoonwar ^ v. 
Bhngoo, 5th March 1822. 2 Borr. p. 139. 

59. Under the Mikieslinyd, in default of all heirs, a 
brother’s grandson can succeed as a Sapiudns. Kureetn Chundf 
V. Ooduug Giiraiu. 6 W. 11. 15th Aug. 1866. p. 158. 

60. A brother’s daughter is not enumerated in the order of 
heirs as given in the Mlfdeshara, According to Macnagh- 
ten’s Hindu law, page 76, 3 Select Reports, page 50, and 2 
Strange’s Elements of Hindu Law, page 239, brother’s 
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daughter’s son cannot inherit. It follows, therefore, that a 
brother’s daughter cannot do so. Jugmnrut Kour, v. Seetul- 
peraai Singh. 2Ith Sept. 1863, 2 Sevestres H. R. p. 433. 

61. Held in a recent decision of the High Court of Ben- 
gal (Pull Bench Ruling) that an uncle or brother’s daughter’s 
son is entitled to be recognized as an heir according to tbo 
Hindu law current in Bengal. Gunt Gol/ind, v. Ammd Lull. 
4.th Peb. 1870. 5 B. L. Rep. p. 15. 

62. Brother succeeds before the mother of a man deceased 
without separation. Mem Baee, v. Kishnee Baee, 2 Borr, p. 141. 

VIII. — Of Sisters, their Sons, ^‘C. 

63. A sister cannot inherit (except in Bombay) as heir to 
her brother. Ramdgal Deb, v. Magnee. 28th Nov. 18G4. 1 
W. R. p. 227 ; Guman Kumari, v. Srikani Neogeo. 2 Sevestre 
H. C. Rep. p. 460, 

64. According to the law of inheritance prevailing in 
Bombay, sisters succeed to the estate of their deceased brother. 
Venageck Animdrow, v. Luxm Baee. 9 M. I. App. p. 51G ; 
Ichuram, v. Punnammd Bhaee. 2 Borr. p. 515 ; Laroo, v. 
Sheo. 1 Borr. p. 80. 

65. A sister’s son does not inherit according to the iCitdc- 
shard, Guman Kumari, v. Srikant Neogec. Sevestre H. C. 
Rep. p. 460 ; Tkakoorain Sahiba, v. Mohe Lull, 11 M. I. 
App. p. 38G ; Kullamul, v. Kupga Pillai, 1 Stokes, p. 85. 

66. Held in a recent decision of the High Court of Ben- 
gal (Full Bench Ruling) that in the absence of nearer rela- 
tives, a man may be heir to his mother’s brother as regards 
property subject to the Mitdeshard, Amrit Kumari Dahee, v. 
Lukkgnarain ChukerbuUg. 2 B. L. Rep. f. h., p. 28 ; see also 
No. 72. 

IX, — Of other Heirs, 

67. According to the law as current in Mithila, claimants 
to inheritance as far as the seventh, and even the fourteenth 
in descent in the male line from a common ancestor, are pre* 
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feralle to the cousin by tbe mother's side of the deceased 
proprietor. Gnngadutt Jha, v. Sreemrain Rai. 24th April 1812. 
2 Sel. Rep. p, 13 ^ RtictcJicpvtttg D7clt 2 ^I. I, App, p, 132. 

G8. In the case of Shiboo Singh, decided on tbe 17th July 
1855, 10 N. W. P. Rep. p. 415, which rules that in default 
of grandsons of tbe last male owner, the inheritance can 
descend no further is erroneous, and the ruling, in accor- 
dance with the earlier precedents, that in default of nearer of 
kin, Sapindas, or parties related in the seventh degree (the 
enumeration commencing from whence the direction of the 
line diverges) are entitled to inherit. Held also, that in 
descents to Sammiodocas, or paternal kindred, extending to 
the fourteenth degree has been latterly disregarded by sub- 
sequent precedents. Aitglmr iilng/i, y. liani Singh. 18th July 
1805. N. W. P, Rep. p. 4 ; 11 W. R. p. c., p. 8 ; 5 B. L. Rep, 
p. c., p. 293, 

69. The great-grandson of the great-great grandfather 
of tho deceased is, according to the Mikmham, a nearer 
heir to the deceased than his father’s sister’s son. 12th July 
1870. Thakur dlbnath Singh, v. Court of Wards. 5 B. L. Rep, 
p. 442. 

70. Under the Mildeshard, if there be no kindred belonging 
lo the same general iiimily, and connected by funeral obla- 
tions, the sncecssions devolve on kindred connected by liba- 
tions of water. Gentiles must be exhausted before tho cog- 
nates can succeed. Rig Rage, v. Rhntlun LuU, 11 W. R. 
p. 500 ; Nursing Naraiii, v. Rhuttuu Lull. 29th April 1864. S, 
II. R. p. 194. 

71. Held that a cousin in the third degree has no right 
of inheritance in tho presence of cousin in the second degree, 
Mahaleer Parshad, v. Rant Surun, 4 II. C. Rep. N. W. P. 
p. 6. 

72. The enumeration of Bundhus, or cognate kindred given 
in Mitdeshard Chap. II. Sec. VI. para 1, is not exhaustive. 
I’he maternal uncle or father’s maternal uncle will take as 
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heirs in preference to the Crown. Gireedhari Loll Roy, y. 
The Govt, of Bengal. 1 B. L. R. p. c., p. 

X. — Of Pupil, ^0. 

73. The right of inheritance to the estate of a deceased 
guroo, much less of a division of property left by him^ whether 
hereditary or self-acquired, amongst his chelae, does not exist, 
but the right of succession depends upon the nomination 
made by the deceased guroo, confirmed by the mohuvts of the 
sect on the occasion of their assembling for the performance 
of their duty. Sheoram Brormmehari, v. Suhshook Broni. 
mocharl, 24th M.ay 1824-. 3 Sel. Rep. p. 477. 

74. Where A claimed from B a moiety of property of a late 
Mohunt, judgment was given in B’s favour, on proof that he 
had been appointed by the late Mohunt, as his principal 
pupil, and had been installed as his successor at the celebration 
of his obsequies. Bhun Singh Gir, v. ilf^a Gir. 15th Aug. 
180G. 1 Sol. Rep. p. 202. 

75. A pupil whom the late had nominated his 

successor both to his oflice and lands attached to it in the pre- 
sence of his pupils and tlio order, and who had been duly 
installed in office by the priuci[)al persons of the order, the 
pupils, and the neighbouring Mohunls was declared to be tlic 
heir of the deceased Mohunt in preference to another wlio 
alleging himself to have been appointed as his successor by the 
late Mohunt had produced a Suiinnd from the Zemindar, and 
a Perwannah from the Collector in acknowledgment of his 
title. Bam Button Bass, v. Sunmali Bass. 15th Dec. 180G. 
1 Sel. Rep. p. 226 ; Molmnt BamanooJ Bass, v. Mohunt Beitroj 
Bass. 17th June 1839. 6 Sel. Rep. p. 262. 

76. On a claim by a Sunnassi to the succession to a deceas- 
ed Mohunt, it appearing that the claimant was principal 
pupil of the deceased, (but uras not nominated as his sue* 
eessor,) and was installed as his successor at the obsequies by 
an assembly of Mohunts, judgment given in his favour. 
Gimas Gir, v. Amrao Gir, 9th Nov, 1807. 1 Sel. Rep. p. 291. 
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77. The Buccessor to a Gooroo or spiritual teacher in his 
rights and possession, must, by the law of the religious order 
of the Stiunasis, or Gossains, be a Ckehy or pupil of the 
deceased. — Ibid. 

78. A Byragee is not necessarily such a religious devotee 
that his goods are inherited by his pupil in the event of 
intestacy. Govind^Bass, v. liamsahoy, 3rd Augt. 1845. 1 
Fulton, p. 217. 

79. Semble. The goods of a Yati are inherited by his 
shishya and not by his Chela. — Hid. 

XI.—Btj Cusioms. 

80. Where, by the established usage of any particular 
country or province, the right of succession may bo preserved 
to illegitimate children, as well as to those born in wedlock 
or adopted, such usage is to be adhered to. Mohm Shigh, v. 
Chmm Rai. 20th Nov. 1799. 1 Sel. Rep. p. 37. 

81 . In the case of Sudras the law has been and still is that 
bastards succeed their fathers by right of inheritance. Fan“ 
daiya Telaver, v. Bull Telawr. 3rd Augt. 18G3. 1 Mad. H. 
Rep. p. 478. 

82. Where, by the usage of the country and family of 
parties claiming certain prerogatives and property, it was 
customary that such should vest in the senior m.ale of a 
particular branch of the family , it was held that a testamcn* 
tary disposition in favor of any other member of the family, 
was void and of no effect. Malosherry, v. Mooiherahal. Case 
5 of 1825. 1 Mad. S. D. p. 509. 

83. Semble. Among the Jnmloo Brahmins, if a man 
die leavinjr a daughter and no male issue, the daughter and 

o o 

lier daughter would inherit his property, even wlien undivided, 
Md not his cousins, or collateral relatives, who could only 
succeed on failure of all other heirs ; as it is the custom of 
the caste for women to succeed, whether the family be divided 
or undivided, HtiTTecsftuukcV) v, Bciccs Mankoovav^ 

Gth Sept. 1838. Sel Rep. \\ 1^3, 
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84. In cases of inheritance, according to the Hindu 
law, in order to legalise a deviation from the strict letter 
of the law, it is necessary that tlie usage authorising such 
deviation should have been prevalent during long succession 
of ancestors in the family, when it becomes known by the 
name of Kulachar, and has the prescriptive force of law. Sum- 
run Singh, V. Khedun Singh. 27th June 1814. 2 Sel. Rep. p. 147. 

85. Hindu families are ordinarily governed by the law 

of their origin, not by that of the domicil until the adop- 
tion of the law of a new domicil is proved, liaj Chunder Na- 
rain Chouedoory, v. Gocnl Chand Goh. 22d June 1501, 1 Scl. 
Rep. p. 56 ; lincheepntty Dull Jha, v. Rajender Narahi Rai, 
12th Feb. 1839. 2 M. I. App. p. 132; Jnnarnddun Ilissar, v. 
Roliu Chunder Rerdhan. 30th Dec. 1862. Hay’s Rep. p. 534; 
LuJeea Bahea, v. 9th Fob. 1861, S. II. 

R. p. 56; Ram Brama Pandeh, v. Kameenet Soonderee Dame, 
10th Dec. 1866. 6 W. R. p. 295 ; Surendernath Roy, v. 
Hcramiinee Birmani, 2d July 1868. 1 15. L. R. p. c., p. 26, 

86. Where a family of Bengali Sadru Sudgop had 
migrated to Mithila at a remote period, and it was proved by 
the evidence that they had adopted the laws and customs of 
Mithila, the Mithila law of inheritance was held to be appli- 
cable. Ranee Piidmavate, v. Dollar Singh, 29th Juno 1817. 
4 M. I. App. p. 259. 

87. Agreeably to the family usage, the succession by 
primogeniture to an estate in Chota Nagporc, was uphold 
against a claim for division of the ancestral estate. ChuUcr- 
dharee Singh, v. Tdukdharee Singh, 22nd May 1839. 6 Sel. Rep. 

p. 260. 

88. By the usage of the Zemindar Pachale, the eldest 
son was held to be entitled to succeed to the Raj, the other 
sous, as well as the minor branches of the family, being only 
entitled to maintenance. Maharajah Goumarain Deo,v. Unuud 
Lull Singh. 24th Feb. 1840, 0 Sel, Rep. p. 141 note. 
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89. In tlic case of an estate in Maunbliooni, lield accordinsf 
to the usage of the family, that the succession vested in the 
oldest son of the deceased R^ah, horn of any of his wives, iu 
preference to the eldest son of his pit llance. Rajah, 
Rughoonath Singh, v. Rajah Huree/mr Singh, 8th Juno 1843. 7 
Sel. Rep. p. 126. 

90 . Family usage for fourteen generations by which the 
succession to the Raj Zemindar i qf Tirhoot had uniform- 
ly descended entire to a single male heir, to the exclusion of 
the other members of tlie family upheld. Gunesli BuU Singh, 
V. Maharajah Moheshs/mr Singh. 20th June 1855. 6 M. I. 
App. p. IGl. 

91. In a suit against the son of the late Rajah of 
Tipperah Zemindaree, there being proof that, by the usage of 
the family, tlio person appointed Jobraj is successor to the 
Zemindaree, iu preferenee to the next kin, such usage was 
upheld by the Court. Ranhjmga Deo, v. Doorgamunee Johraj. 
21th March 1809. 1 Sel. Rep. p. 361; Uijan Manic Thakoor, 
V. Ramgimga Deo. 2Ith March 1814. 2 Sel. Rep. p. 177. 

92. The late Rajah of Tipperah had a full right ac- 
cording to the custom of the family to nominate whomso- 
ever he chose to bo Jobraj and that the person so appointed 
invariably succeeded to the Tiaj. Beerchunder Jobraj, v. Nil- 
kishore Thakoor. 20th Sept. ISGl. 1 W. R. p. 177. 

93. Where a party sued to recover the Raj of one of 
the tributary Mehals of Cuttack, as the son and heir of the 
late possessor, his claim was dismissed on the ground that his 
mother being a kept mistress and never having resided in the 
Mahal Sarai, he was not entitled to succeed, according to the 
local and family usuage..^flyrf/i Jenardiin Uninmr Singh, v, Qhhoy 
Singh, 2nd Sept. 1835. 6 Sel. Rep. p. 42 ; Bulbhttdur Bhotir- 
bhur, V. Rajah Juggernath. 29th July 1810. Ibid, p, 296. 

94. According to the Rachees Sawol, a brother of the Rajah 
bf Attghur, one of the tributary iMehal of Cuttack, has a pre- 
ferential title over the Rajah’s son by a Phoolhebahi wife to 
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Bucceed to the Jiaj. Niltanund MurdiraJ, v. fireekuruti Jugger- 
nath. ■Ith July 1865. 3 W. R. p. 116. 

XIL—To Woman* s Fr&peHy. 

r5. Property given by a Hindu to Iiis daughter on the 
occasion of her marriage is Stridhin, and passes to her 
daughter at her death. Prankishen Singh, v. Bhagohidi, 25 th 
April 1793. 1 Sel. Rep. p. 4. 

96. An adopted son has all the rights and privileges of a 
sou horn, and is also entitled to succeed to the Slridhm of his 
mother in the absence of daughters. Tincowree Chatkrjee, v. 
Penonath Bunerjee. 25th May 1865. 3 W. R. p. 49. 

97. An adopted son by one wife may succeed to a co-wife’s 
Slridhun. — Ibid, 

, 98. If the deceased left a brother, sister, sister’s son, hus- 
band’s brother’s son, brother’s son or son-in-law, any such 
person is entitled to succeed to the Sh'idhnn, Sreeuarain liai, 
V. Bhya Jha, 27th July 1812. 2 lei. Rep. p. 29. 
b 99. According^ to the law as current in Mithila, the sou 
of the mother’s brother is not the heir to the peculiar pro~ 
perty of a woman. — Ibid. 

XIIL^The OJfim. 

100. Land endowed for religious purposes is not hero- 
ditable : the management devolves on the heirs of the person 
who made the endowment. Elder Widow of Rujah Cliullcr 
Sein, V. Younger Widow of Same. 15th April 1807. 1 Sol. 
Rep. p. 180. 

XIF.—Exclunon from Inheritance, 

101. A son adopted into another family is excluded from 
inheriting from the family of his natural father. Sreenalh 
Surma, v. Rad/iakant, 24th Nov. 1796. 1 Sel. Rep. p. Id, 
DuUnarain Singh, v. Ajeet Singh, 15th Feb. 1799. Ibid, p. 20; 
Ranee Bhowni Dabea, v. Ranee Soorujmoonee. 12th May 
1806, 1 Ibid, p. 179. 

102. Dumbness, if from birth, is a cause of disinhorisea 
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in females as well as in males. Valhlhamiti Skknay, v. Bat 
llarlganga. 4 Bom. H. C. Rep. a. c., p. 135. 

103. A widow’s claim to the estate of her husband was 
disallowed on account of her blindness, but a maintenance for 
life was awarded. Daec, v. Voonlintium Gopal. 1 Borr. p. 4;53. 

104. Held, on appeal (by a Full Bench) that, by Hindu 
law, an estate once vested cannot be divested in favor of the 
son of an excluded person born after the death of the ances- 
tor. Such ruling does not apply to the case of the sou of an 
excluded person if, having been begotten, and being in the 
womb at the time of the ancestor’s death he is afterwards 
born capable of inheriting. Kalidass Dass, v. Kiskanchmder 
Bass, 3 B. L. R. f. b., p. 103. 

103. The mental incapacity which disqualifies a Hindu 
from inheriting on the ground of idiocy is not necessarily 
utter mental darkness. Tirumamagal Aumal, v. Ramasvami 
Ayyaiigar, 1 Stockes, p. 214. 

106. A person of unsound mind, who has been so from 
birth, is in point of law an idiot. — Ibid. 

107. The reason for disqualifying a Hindu idiot is his un- 
fitness for the ordinary intercourse of life. — Ibid. 

108. An illegitimate son of a Khalri, one of the three re- 
generate castes by a Soodra woman cannot, by Hindu law of 
inheritance, succeed to the inheritance of bis putative father ; 
but he is entitled to maintenance out of his deceased father’s 
estate. Chuolurya Ihnmitrdm Syii, v. Sakub PurMadBya. 
7 M. I. App. p. 18. 

109. A Hindu having adopted a son cannot disinhciit 
such son by will. Gopee Mo/am Deb, v. Eajah Eajkishen. 
Maen. Cons. H. L., p. 230. 

no. Semble. An adopting father cannot disinherit a son 

properly adopted, even for bad behaviour. Dace, v. Moke 

Nuthoo. 6th Oct. 1813. 1 Borr., p. 75. 

\7' To Properly of Absentee. 

See ‘ Mcrikuce’ No. 30. 
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MAINTENANCE. 

1. A Hindu died possessed of no property, but leaving 
a widow, on bis death she left the bouse of her father-in-law 
and went to reside at her father’s house. Her father-in-law 
was not possessed of any ancestral property. Held, that she 
could not sue her father-in-law for a sum of money on account 
of her maintenance. Kheter Money Massee, v. Kaseenalh 
Mass. 2 B. L. 11. f. b., p. 15. 

2. The widow of a Hindu who died before his father is 

entitled to food and raiment only. Mheelu, v. PhdcJmnd. 3 
Sel. Rep. p. 298 ; Shatnbullub, v. Pranhishia. 3 Sel. Rep. p. 
44; llcmleta. 4 Sel. Rep. p. 25. Ujjabimni,y.Joygopal. S.B. 
Cal. 1848, p. Soomleiy Gupta, Ammd Gohinil 

Sen. 1850, p. 4'i2 ; Pamdhone BhuUacJiarjee. S. D. Cal. 1852, 
p. 796; Shamasoondery Dalea, S. D. Cal. 1858; p. 1220; 
K/iudemoui Dabea, 2 W. 11, p, , S/iama Soondery Dabea. 
6 W. R. p. 37 j 2 Macuaghteu’s H. L.’, Cases 2, 4, 8, 9, and 
11; and Kahmalmoni Dassi,v. BJiolender Namiu Mo:oomdar. 
2 Macn. H. L. p. 1 18. 

3. The support of a widow by her parents is optional. 
Should they refuse, her husband’s heirs are bound to main- 
tain her even though she had not arrived at maturity at 
the time of her husband’s death. Mad. S. D. 1858, p. 164, 

4. The mother or grandmother is entitled to a share 
when sons or grandsons divide the family estate between 
themselves ; but she cannot be recognized until the division 
is actually made ; she has no pre-existing right in the estate 
except that of maintenance. Shiv Dyal Ternary, v. Jodoo 
Nath Ternary, 9 W. R. p. 02 ; Pran Koowar, v. Keder Singh, 

1865. Dee. N. W. P. Rep. p. 31. 

5. An illegitimate son of a Rajput or any of the three 
superior tribes, by a woman of the Sudra or other inferior 
class, is entitled to maintenance only. Pershad Singh, v. Ranee 
Mohesrec. 17th Dec. 1821. 3 Sel. Rep. p. 176. 
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6. Under the Hludvi law,, a wife who, without her 
hushand’s sanction, leaves him to live with her own family, 
has no right to ask maintenance from her husband. K/illea- 
tiessary Dabea, v. Lwarkanaih Suma, 27th July 18CG. 6 

W. R. p. 115. 

7. A brother’s widow is only entitled to a separate main- 
tenance out of ancestral property. Bramavara 2 m, v. Veii- 
kamma. Mad. S. D., 1869, p. 272. 


MARRIAGE. 

1. The injunction of Menu that ‘'a man learned in the 
Veda” can only marry in the Bramha form, is only recom- 
mendatory, and not imperative. A Smlm is, therefore, com- 
petent to marry in that form, and sue his wife’s parents for 
the value of property left hy his deceased wife. S/tiva Hama 
Casia Pillai/, v. 1ia(/aran Pillay, Mad. S. D. p. 44. 

2. The union of a Rajput with a Jfits who is Suilra, in mar- 
riage is invalid. Even amon.g the Jfits, as a general rule, 
the marriage of the widow of a younger biotbor by an elder 
is probibited. Goudkee and others, v. llauuman Sinyh. 12th 
May 1866. N. W. P. Rep. p. 175. 

3. The Hindu law makes no distinction between Icgiti- 
mato children horn of mothers of the same caste. Rajah 
Nnyender Narain, v. Rvyhoouauth Narain Dey. S. H. Rep, 
p. 20. 

4. A marriage contract to be valid must be made with 
consent of parents on both sides. Anund Laid likuyivandass, 
V. Tapeedas Prvdihoodas. 1 Borr., p. 16. 

5. Contract made hy a brother with his mother’s consent 
for the marriage of his sister, held valid and binding. Raliyat, 
v. Madhowjee Pamchand. 2 Borr., p. 739. 

6. According to the Hindu law, a marriage once solem- 
nized by the ceremonies of Wagdan and Luptapuddee can never 
be set aside, although the marriage may have been irregular- 
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ly contracted by the mother, without the consent of the father. 
Race Rulyat, Bhurrumchund Nulhoo, and NuUm Manichchund, 
V. Joychind Kewell. 18th Aug. 1843. Bom. S. D., p. 43. 

7. Loss of reason or lunacy does not incapacitate from 
marriage. Bahjchmi MiUer, v. Radachirn Miller. Montrion, 
C. Ill L. p. 538. 


PARTITION. 

I. — Generally/. 

IL — Shares of Parlilion. 

III. — Evidence of Partilion, 

IV. — hnpartible Properly. 

I. — Generally. 

1. A partition in fact is as binding as a partition by 
agreement. Fulton’s Rep., p. 133. 

3. Under the Hindu law, two things at least are neces- 
sary to constitute partition. The shares must be defined, 
and there must be distinct and independent enjoyment. Skib 
Byal 'Pewary, v. Judoonath Pewary. 9 W. R. p. 61 ; 5 Wym. 
Rep. p. 55. 

3. The general rule of Hindu law of Inheritance is par- 
tibility ; the succcs.?ion of one heir, as in the case of raj, is the 
exception. E. I. Company, v. Kamachee Boye Sakeha. 4 W. B. 
p. Cl, p. 43. 

4. A private partition, in the absence of any regular bnt- 
warah by the Collectors, constitutes a legal separation for all 
purposes under the Hindu law. Kishenkoomar 8ahee,^i. Knn^ 
chuu Koonivuv, 5th Sept. 1839. 6 Sel. Rep. p. 373. 

5. A declaration of intention to become divided in estate, 
though no actual partition has been made, is a valid separa- 
tion. Vato Koei', v. Rowshm Singh, 31st June 1867. 8 W. R- 
p. 83 ; Kulpnath Doss, v. 3[eioah Lall. 7th Aug. 1807. Ibid, 
p. 803. 

6. Ordinary gains of science arc divisildc when such 
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science Las been imparted at the family expense, and acquir- 
ed while receiving a family maintenance. Chala Kouda Alasani, 
V. Chah Honda Ralnachalam. 2 Mad. II. C. Rep. p. 56. 

7. Under the Mitdeshard law, there may be a partition 
of an estate without a regular separation and actual division 
of lands. 27th May 1867. 7 W R. p. 48S. Josoda Koomoar, 
V. Gowrie B^jomlh Sohae Singh, 6 W. II. p. 169 ; 2 Wym. 
Rep. p. 32. 

8. According to Hindu law, the declaration of an inten- 
tion to become divided in estate amounts to valid separation, 
though not immediat(dy perfected by an actual partition of 
the estate by metes and bounds. 8 W. R. p. S3. 

9. Partition of a dwelling house m.ay be claimed as right 
by a Hindu. Ilallodhur Mookerjee, v. Ramnath Mookerjee, 1 
Marshall Rep. p. 35. 

11. —Shares of VarlUion, 

10. Under the Mildcsham\-m , there may be a partition 
without any actual division of the lands into parcels, and 
allotment of those parcels to the dilTerent shares to be held 
by them in severally. Josoda Koonwar, v. Gowrie Hgjoiialh. 
l ldh Augt. 1800. 6 W. R p. 139 ; Lalla Sree/icrsad, v.Akoou- 
joo Koonwar, 2ind May 1867. 7 W. R. p, 4SS. 

11. Althou^qh there has been no actual partition by metes 
and bounds, a co-parcener holding an ascertained share in 
immoveable property is competent to alienate it without tlio 
consent of the otlier co-p.arceners. Jlurdwur Singh, v. luchnmn, 
Singh. 4th Jan. ISGS. 4 H. C. Rep. N. AV. P. p. 41. 

12. Though a Illndu family be in union, all the members 
do not share a portion that may lapse, Madho Singh, v. 
Bindesserg. 25th Fob. 1808. 4 H. C. Rep. N. W. P., p. 101. 

13. Ordinary co-partnership property is not subject to the 
rule of Hindu law, which excludes a widow from the succc.s- 
sion at her husband^s death to a share of joint property of an 
undivided family. Rauipersad Tewarg, v. Sheochurn Boss. 
8th Feb. 1866. 10 M. I. App. p. 490. 
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14. Where the members of an undivided Hindu family 
have divided a portion of the estate, and held their res- 
pective shares separately, such shares will be liable to the 
incidents attaching' to separate estates, although the whole 
of the joint property lias not been divided. Hoolaa Koonwar, 
V. Man Singh. 2lst Jan. 18C8. 4 II. C. Rep. N. W. P. p. 37. 

15. According to the Mitdesham law, a son acquires by 
birth a right to ancestral property and has a right during 
Ills father’s life-time to compel a partition of such property. 
Smhnmd Mohapallur, v, Soorjo Monee Dahea. 25th Nov. 
18(17. 8 W, R. p. 455 ; Kmtoo Lull, v. Geeree Dharee Lall. 
10th April 1868. 9 W. R. p. 409; Reerhshore SuJige, v. 
Uur BnlMj Narain Singh. 29th May 18G7. 7 W. 11. p. 502 ; 
Jlnjamm Tmary, v. Luchmun PersJiad. 8 W. R. p. 16, 

1C. In .ancestral property the right of son and grandson 
is equal. Thogr.andson can put in his claim for his half shave 
in Ihc event of his father wishing to alienate it. The grandson 
can claim a portion at his jileasure Dnrgasmker Kameram, 
V. Rrijhullnbh Moteechund. Scl. Rep. S. D. Bom. p. 44 ; 
NagaUnga Mudali, v. Snlblnmanhja Madali. 24th Nov. 1862. 
1 Mad. II, C. Rep. p. 77. 

17. Before partition a Hindu father has no definite share 
in joint ancestral property which he can alieiuite. NoKhairam, 
V. Diivharce Singh, 12th Feb. 1867. 2 II. C. Rep. N, W. I\ 
p.115. 

IIT. — Evidence of Partition, 

18. The mere circumstance of mossing conjointly is in law 
no conclusive proof of co-parcenary in property. Klmderam 
Senm, v. Trilochnn. 4th Sept. 1801. 1 Sel. Rep. p. 46. 

19. Verbal evidence of partition is as conclusive as though 
it had been written. Goeool Chunder Mitter, v. Tarachurn 

Mitter. 1 Fulton’s Rep. p. 132. 

20. Deeds of sale and mortgage and mutations of names in 
the Collector’s Register as amongst the members of a joint 
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Hindu family are evidence of separation. Peary Lall, v. Bliovui 
Kooer Singh, 6th Au". 1863. Sevestrc's H, C. Rep. 

21. A deed duly executed by the members of a joint family 
is prhiut facie evidence of a valid separation, no actual divi- 
sion beingf necessary, Kalpanath Bass, v. Mewah Lall. 7th Aug-. 
1867. 8. W. R. p. 301. 

IV. — Impartible Fropertg. 

22. Where A, a Hindu, claimed of U a right of participa- 
tion in certain property acquired by trade whilst A and B 
wore in family partnership with their late father, judgment 
was given against A, the property being j)roved to have been 
acquired by B, exclusively and without aid from any joint stock 
of the undivided family. SooLuns Lall, v. Hurhuns Lall. 17ih 
Juno 1805. 1 Sel. Rep. p. 121. 

23. Where one of four Hindu brothers, while living in 
family partnership with the rest, obtained a considerable 
grant of land ; it was held that he was exclusively entitled 
to it by Hindu law, it not being shewn that he obtained 
it by means of aid from any joint funds of the family. Pur- 
tab Bahadur Singh, v. Tiliikdharee Singh. 9th March 1807. 1 
Sel. Rep. p. 230. 

21. If a Hindu receive property from his father, a portion 
of the same devolves to his brothers ; but if he acquire it 
by his own industry, without receiving assistance from the 
estate of his father, such property is not divisible on plea of 
inheritance, and no brother can claim any portion of it from 
him who is the maker of it. So that, should he leave a wi- 
dow and no sons, grandsons, or great-grandsons, the pro- 
perty would devolve upon her as his heiress. Gnvind Base, 
V. Malta Lnhs/mmee, 25th Aug. 1819. 1 Borr. p. 211. 

25. Held, in a case which arose in Ramghur, that the 
sole acquisition of one parcener, unaided by the common 
estate or labour, is impartible. Koulnafh Singh, v. Jagrwp 
Singh, 20th Feb. 1830. 6 Sel. Rep. p. 12. 

26. Held, that a purchase made by a Hindu, a member 
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of a joint undivided family, with his own funds, is his ex- 
clusive property. Kishore Mmee Dame, v. Sreeiant Sea, 4th 
Jan. 1842. 7 Sel. Rep. p. 67. 

27. Under Hindu law places of worship and sacrifices are 
not divisible. Anund Maije Chowdrean, v. Boycmtnath Bai. 
17th July 1867. 8 W. R. p. 193. 

28. The fees received by pirohits from jujmans are now 
partly voluntary gifts and partly payments for work and 
labour done ; and neither of these is the subject of partition 
under Hindu law. Jawahur Misaer, w. Bhago Miaaer. 13th 
March 1857. S. D. Cal. p. 362 ; Hurogohind Serma, v. Bhowa- 
niperaaud Shaw. 18th June 1850. S. D. Cal., p. 296 ; Boma- 
hanih Serma, v. Goiind Chunder Serma. 13th May 1852. S. 
D. Cal, p. 398. 


REVERSIONER. 

1. The above cases have decided beyond all controversy 
that alienations made by a life-tenant cannot be disturbed, 
except where waste is being committed, during the life-time 
of the alienor. Chutter Bliaree Singh, v. Ilurcoomaree. 2nd 
Augt. 1862. Hay's Rep. p. 107 ; Bam Bunaee Koonwar, v. 
MoJmhur Koonwar. 17th Dec. 1865. 1 W. R. p. 338 ; Kant 
Narain Singh, v. Prem Ball Paray. 22nd June 1865, 3 Ibid, 
p.,102 ; Oodoy Chund Jha, v, l)hun Monee Dabea, 7th Augt. 

1865. I Ibid, p. 183; Bogoa Jha, v. Lull Baaa, 21st June 

1866. 6 Ibid, p. 36 ; Ilaradhun Nag, v. laaur Chunder Bose, 
14th Sept. 1866. Ibid, p. 222 ; Ckummwn Mnhtoon, v. Bajen- 
der Sahai, 22nd Feb. 1867. 3 Wym. Rep. p. 106 j Naraui 
Baaa, v. Mukhun. 15th March 1866. 1 P. Rep. p. 29. 

2. The Madras cases lay down the same doctrine. 
Bhagavatamma, v. Pampana Gaud. 18th May 1865. 2 Mad. 
H. C. Rep. p. 393 ; Kumacadhani, v. Joyaa Naraaingappa, 
25th June 1866, 3 Ibid, p. 116. 

3. Where, however, a widow mortgaged immoveable 
property to one person, and afterwards gave it in absolute 
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gift to another, it was held by the Bombay High Court that 
the deed of gift did not convey to the donee the widow’s 
equity of redemption. Jagamtha VithaX^ v. Apaji V'uhm^ 
12th Oct. 1868, 6 Bom. H. C. Rep. p. 21 7, a. c. 1 Ratt. 
Rep. p. 296. 

4. A reversioner is only entitled to a decree declaratory 
that the widow’s act of alienation is null and void as far as 
it aifects the interests of the reversioner, and for provision, if 
necessary, to prevent waste by the appointment of a recei\cr, 
or manager. Jwalanath^ v. Kulloo. 14th Jan. 1868. 4H. C> 
Rep, N. W. P. p. 65. 

5. If a reversioner can show that a wilful default of re- 
venue is about to he made by the life-tenant in order to bring 
the estate to sale, he is entitled to ask such relief from the 
Courts as • will prevent the apprehended occurrence. Sarbo- 
chinder Sen, v. Mutimranath Puddoik, 27th March 1867. 
3 Wym. Rep. p. 206, 

6. In a suit by a reversioner to set aside a sale by a Hin- 
du widow, the Court cannot give possession to the reversion- 
er but can only declare the sale to bo invalid. Goluckchunder 
Dass, V. Gopalkissen Sen, 31st May 1864. S. H. C. Rep. 
p. 250. 

7. A reversioner cannot sue to dispossess a widow or a pur- 
chaser bolding under her. llaradkun Nag, v. Issur Chnnder 
Pose. 11th Sept. 1866. 6 W. R. p. 222 ; Htirish Chnnder Sen, 
V. Brommoge Dassee. 6th March 1866. 5 W. R. p. 131. 

8. A distant reversioner is not at liberty to sue to in- 
terfere with the acts of a Hindu widow in possession of an 
estate. The immediate reversioner alone is entitled to sue. 
Pam Lull, V. Bunsedhur, 12th March 1866. 4 N. W, P. Rep, 
p> 238. 

9. The. property of a deceased person in the possession of 
his widow reverts at her death to the reversionei’S in existence 
at that time. Balgobiad Lull, v. Ram Periab Singh, 25th 
June 1860. S. 1). Cal. p. 661. 
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STRIDHANA. 

"STRIDHANA” 

1. Property given by a Hindu to bis daughter on the 
occasion of her marriage, is Stridhana, and passes to her 
daughter at her death. Pranhishen Singh, v. Bhogwatee, 25tU 
April 1793. 1 Sel. Rep, p. 3. 

3. A legacy to a married woman, if given by her relations 
or by the relations of her husband, is, according to Hindu 
law, Stridhana, and the husband has no interest in it ; but if 
given to her by a stranger she cannot part with it without 
her husband’s consent, liamdoolal Sircar, v. Jogmoneg Dabea, 
1816. East’s Notes, Case 45. 

3. Property given by a Hindu to his sister and paternal 
uncle’s daughter was hold to be at their entire disposal as their 
Sandagica Stridhana or peculiar property, by gift from affec- 
tionate liindred, Gossain Chand Kohroj, v. Kishenmonee. 8th 
July 183G. 6 Sel. Rep. p. 77. 

4. Serablc. Property given by a Hindu who has married 
two wives, to his first wife, by a written instrument attest- 
ed by witnesses in order to satisfy her i n respect of his second 
marriage, is her property as Stridhana, and she may sue her 
husband for it as for debt. G. v. K. East’s Notes, C.aso 129. 

5. A woman can dispose of Stridhana at pleasure by gift, 
will or sale (except immoveable property given to her by her 
husband.) Tincoiori Chaiterjee, v. Bemnath Banerjee. 35th May 
1865. 3 W. R. p. 49. 

6. Accordiug to the Mitdeshard and the Vivdda Chinla- 
muuee, all property that a woman inherits docs not thereby 
become Stridhana, so as, after her death, to descend to her 
heirs. Bmchanund Ojha, v. Lalshan Misser, 3 W. R, 17th 
July 1865, p. 140. 

7. When Stridhana has once devolved as such upon an 
heir, it does not continue to devolve as Stridhana, but after- 
wards devolves according to the ordinary rules of Hindu 
law. Srinath Gangopadhga, v. Sarhamangala Dabea, 33d Dec. 
1 868. 3 B, L. R. a. c., p. 144. 
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8. Property derived by a widow from her father was 
decided to pass to her own sister after her death, and not to 
the sister of her late husband, and nieces ; daughters of the 
sister of the widow, were held to be entitled to the property 
as her nearest relations and legal heirs, being descended in 
a direct line from her father, in preference to the orandsou 
of the deceased husband’s sister. Jujjgiitiiiaih} v. SheosJiufiker, 
14th Feb. 1814... 1 Borr. p. 91. 


UNDIVIDED HINDU FAMILY. 

1. In a joint Hindu family, the divided members inherit 
on failure of undivided ones. Chokalhiga Seircagaren, v, Jyah 
Moodellg. Mad. S. D. 18.59, p. 85. 

3. Though a Hindu family be united all the members 
do not share iu a portion that may lapse. Madoo Singh, v. 
Bittdesserg Rog. 4 H. C. llep. N. W. P. p. 101. 

8. According to the true constitution of .an undivided 
Hindu family, no individual member of the family, whilst it 
remains undivided, can predicate of the joint and undivided 
property, that he has a certain definite share. Appouer alias 
Sectaramer, v. Rama StMa Algan. 11 I'D I. Apj). p. To. 

4. lldd, that by Hindu law, a house purchased in the 
name of one of two brothers living undivided, is the property 
of both. .Slda'ga Bin Revapa, v. Voonca Koolo. Slst March 
1851, S. D. Bom. p. JOO. 

5. A Hindu family may be undivided as to mess, but 
divided as to property. The finding of the Lower Appel- 
late Court that the parties to the suit formed “ an undivided 
family” was held to be a sufficient finding that they were 
not divided as to property. Bhoopul Rog, v. MoUg Roy. 
SevestiVs 11. C. Kep. p. 4^. 

6. The rule of Hindu law in cases of joint family pro- 
perty (i. e., that it must be presumed to be joint until proved 
to be the contrary) is applicable to a case where the property 
has passed by sale into the hands of third parties, and has 
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been redeemed by private purchase by one of the former 
shareholders Gooroopersaud iicgr, v. Daheepersaud Tevaary, tJ 
W. R. p. 58. 

7. The mere fact of certain property standing in the 
name of one member of a joint family is no index to the real 
owner, nor is separate possession any evidence of separate 
acquisition. Lalla BeJiaree Lull, v. Lalla Madho Persaud^ 
6 W. R. p. 69. 

WIDOW. 

1. Held, that a widow cannot, under Hindu law, dis- 
pose of immoveable property given to her by her husband, 
which has become a portion of her Slrid/iam, the absolute 
dominion of a woman over her peculiar property not extend- 
ing to land. Baboo Gmput Singh, v. Gunga Persaud. 2 H. C, 
Rep. N.W. P. p. 232. 

2. Held, that a childless Hindu widow who had suc- 
ceeded her husband in the possession of a separate estate, is 
perfectly competent to assign the profits thereof to the pay- 
ment of a debt. Koowar Sheo Mwigul Singh, v, Gonesh Koonwar. 
Dee. S. D. N. W. P. Rep. p. 108. 

3. A widow does not inherit the property of her husband 
when held in co-parcenary. She is only entitled to main- 
tenance. Bund Koowar, v. Toolee Singh. 4. Scl. Rep. Cal. p, 
420. In note in Ggan Koonwar. 

4. A childless widow takes a limited interest in her 
husband’s estate. Panchcoioree Mahioon, v. Kaleechurn. 9 
W. R. p. 490. 

5. According to the Hindu law as current in Benares, 
a childless widow is not entitled to succeed to the estate of 
her husband, whieh devolved entire on him from his ances- 
tors to the exclusion of his brothers. Rajah Shumhere Mull, v. 
Ranee Bilraj Koonimr. 31st Jan. 1816. 2 Sel. Rep. p. 216, 

6. According to the Mithila Law, a childless widow does 
not succeed to her husband’s share of a joint undivided estate^ 
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if tliere be brothers of the husband living, Bahoo Bunjut 
Singh, v. Baboo Ohhge Narain Singh. 26th July 1817. 2 Sel. 
Rep. p. 315. 

7. A widow succeeding to the estate of her own son 
does not lose the right to exercise the power of adoption. 
By making an adoption, she divests herself of her own 
estate only. Bgcunt Motiee Hoy, v. Kristo Soondery Boy. 7 
W. R. p. 392 ; 3 Wym. Rep. p. 255, See Bhoohunmoyee 
Dabee, v. Ramkishore AcharJ Chowdree. 10 M. I. App. p. 279. 

8. A widow whose husband pre-deceased his father has 
no claim to a share of her father-in-law’s estate along with 
the daughters of another sou who survived his father. Jeethee, 
V. Sheo Baee. 2 Borr. p. 640. 

9. A widow cannot betrothe her daughter without con- 
sent of her husband’s brother. Kumla Buhoo, v. Munnee 
Smkiir Ichha Sunkur. 2 Borr. p 746. 

10. A childless Hindu widow and nearest heir of her de- 
ceased husband has, under the MUdeshari law, an absolute 
right over all the moveable property left by him, and can 
alienate it to whomsoever she pleases. JJuorga Daye, v. 
Poorun Daye. 5 W. R. p. 141. 

11. On suit hy reversionary heirs, a widow was deprived 
of the management of the property, as her acts were entirely 
subversive of the rights ot the heirs. Nuudlull, v, bolakdc 
Beebee. 24th July 1854. S. D. Cal. p. 351. 

12. A Hindu widow has an absolute right to the fullest 
beneficial interest in lier husband’s property inherited by her 
for her life. She takes as heir a proprietary estate in the 
land, absolute for some purposes, although in some respects 
subject to special qualifications, and disposition of the pro- 
perty is good for her life. 

13. The proposition that a widow has no estate in her 
husband’s immoveable property, but only the personal enjoy- 
ment of the usufruct is untenable, Kamavadnani VenJeatea Sub- 
baiya,.y, Joyce Narasingappa, Mad. II. C. Rep, p, 116. 
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WILL. 

WILL. 

1 . Self-acquired property, moveable and immoveable, 
may be distributed by will unequally amon^ younger sons, 
to the exclusion of the eldest son. Rughoonaih Paul’s will, 
Macn. Cons. H. L. p. 3G9. 

2. A Hindu cannot under any circumstances will away 
the whole of his property whilst there arc legal heirs in exis- 
tence. Toolgaram, v. Ntirbhemm, 6th Oct. 1811. 1 Borr. p. 380. 

3. By the Hindu law every person who has authority 
while in health to transfer property to another by gift, 
possesses the same authority to bequeath it. Sreenarain Rai, 
V. Bhgajha. 27th July 1812. 2 Sel. Rep. p. 29. 

4. Where there are three persons equally related to each 
other within the seventh degree, and equally entitled each to 
a share of the property of a certain person by the Hindu law 
that person cannot by will bequeath the whole of it to one 
alone, to the prejudice of the other two, unless they should 
have resigned their lights to the testator’s^estate,^and such 
resignation should be expressed in the will. Ilarree BuUub 
Gungaram, v. Keshawravi Sheodas. 26th Feb. 1822. 2 Borr. 
p. 6; Ich/iaram liVmmltoo Russ, v. PreenianundBhaeechund, 4th 
March 1823. 2 Borr. p. 171. 

5. By the Hindu law, current in Madras Presidency, a 
Zemindar having no issue, has the power of alienating, by 
deed or will, a portion of his estate, which, in default of 
lineal male issue and intestacy, would rest in his 'widow, 
without her consent. Mulras Luchmia, v. Chalekaneg Venkata 
llama, 30th June 1838. 2 M. I. App, p. 54. 

C. By the Hindu law administered in the N. W. 
Provinces, a Hindu has power to make a testamentary 
disposition in the nature of a will. 

7. A disputed will made by a Hindu, disposing of self- 
acquired estate among his family, established. Nana Narain 
Bao, V. Hwree Punth. 25th June 1862. 9 M. I. App. p, 96, 
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AOCEPTANC% 

ownership by, p. 247. 

ACQUISITION, 

modes of, p. 247. 

ADIIA/LUA, p. 231. 

ADITYAS, p. 197. 

ADJTJllATION, 

mode of adjuring the several orders, p. 149. 
exception in case of certain Bnihuiins, Csitelryas, and Vai- 
p 149. 

case of witness being cliallcngcd, 149. 
form of adjiu'atiou to be used towards tlie servile class, and 
to the regenerate orders following mean occupatjon.s, p IdO. 
the adjuration not to. bo- uudei’stood literally, p 151. 
ADMINISTIIATJON OF JUSTICE, 
judicial duty of a king, p. 1. 

ADMONITION, p. 151. 

ADOPTION, 

form to be observed in, p. 31G. 

Dattaka form of, p. 313. 

Crltrima form of, p. 319. 

giving or taking of .an only or eldest son for, forbidden, p. 31G. 
brother's son should be preferred, p. 328. 
uncle’s sou forbidden to be adopted, p, 328. 
cannot be made by disqualified person, p 376. 
dwydnncshi/dyana, or sou of two fathers, p 300. 

affirmation, p. 181. 
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ALIENATION, 
by lather, p. 254. 

AMERCEMENT, 

Bvalimitis may be amerced, p. 8. 

ancestral property, 

etjual right of father and sou in, p. 278. 

See ‘ l\(r(ilion’ 

ANSWER, 

must not lijo taken before the declaration has been amended, 

p. 20. 

to be Y. rilton, p 20. 
exphination, i» 21. 
rctpiisiteK of an, p 21. 
isirther explanation, p. 2L 
four kinds of, i«, 21. 
iiiiturc of confession, p. 22. 
nature of oc.iial, p. 22. 
denial is (our-fold, p 22. 
scmbi.u'.ev ('f‘>u ans\.cr, p. 2,3. 
a confession is a good answer, p. 28. 
distiiie.iou between an exculpatory negation and a simple 
denial, i'. 28. 

ArAYlDilA, 

S’U deserted, p. 321. 

APPi'AL, 

some cases appealable, others not, p. 83. 
relative rank of tribunals propounded, p. 83. 
exposition of the texi, p. 83. 

an appo. . nay be i)referrcd from the decision of a family 
upwards to persons specially appointed by the inler, p 8b 
an appeal may be preferred to the king. If nfHimcd, aj pel- 
hint to bo amcrci d ; if reversed, judicial authorities to bo 
amerced, p. 84. 

AITELLANT, n. 84. 

AFRlTlUVNbil, 

unobstructed heritage, p. 238. 
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ARCA TREE, p 206. 

ARCHER, p. 218. 

ARREST, 

four-fold, p. 13. 
of breaking, p. 13. 
iniiJi-opor, p. 13. 
exemptions from, p. 13. 
meaning of the term, p. 14. 

ARROWS, p. 217, 218. 

ASCETIC, 

See * IiilLeritance.'' 

ASSESSORS, 

appointment of, p. 3, 47. 

should belong to the Jlrahminical tribe, p. 4. 
number of, p. 4. 

arc distinct from the first-mentioned Brahmins, p. 4. 
duty of, p. 5. 

n 

BALANCE, 

ordeal by, p. 194. 

three kinds of, p. 3G3. 

BLINDNESS, 

Sec J^N'clusion from ‘ Inheritance’ 

„ ‘ JIainfcjKc nee.’ 

BOW, p. 217. 

BRAHMINS, 

wealth of, not to go to the king, 2^- 365. 

BRA HMA CHART. 

See ' Inheritance.’ 

BRANDING, p. 72. 

BROTHER. 

See * Inheritance.’ 

„ * Partition.' 

BROTHER’S SON, GRzlNDSON, 

Soo ^ Inheritance J 

▲ 2 
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c 

CATTLE, 

■when may be distributed, p, 273. 

CHALLENGE, 

a false challenge punishable, p. 150. 

CHARGES, 

arc two-fold, presumptive and positive, p. 9. 
positive charges arc two-fold, for commission or omission, p. 10. 
■Rhat is tenned a heavy charge, p. 190. 
objection replied to, p. 190. 

CHIEF JUDGE, ■ 

supremacy of the chief judge, p. 7. 
etymological derivation of the term, p. 7. 

CIVIL ACTION, 

difTorenco in tbo case of a civil action fi’om a criminal pro- 
secution, p. 3.5. 

distinction in civil and criminal cases, p. 191. 

CLAIMS, 

diversity of, p. 10. 
conflicting, p. 44. 

CLOTHES, 

See ‘ Partiliov' 

COGNATES, 

■who arc 1 p. 3G3. 

COMPLAINTS, 

should be made voluntarily, p. 11. 
there may be many complaints f^ainst one, p. 11. 
reasons for a second record of the, p. L5, 
difforencebetween the flrst complaint and the declaration, p. 16. 
COMPLAINANT, 

to be iuteiTogivted previous to summons being issued, p. 12. 
the term plaintiff or complainant includes their sons, grand- 
sons, and agents, p. 19, 

CONFESSION, 1-. SO. 

CONTRACTS, p. 168. 

CONTRADICTION, 

by reason of, p. 144 
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COUNSELLORS. 

duty of, p. 6. 

CREDIBILITY, 

must bo enquired into, after the question of competency has 
been disposed of, j) loG 
another objection replied to, p. 156. 

CRITA, 

son bought, p. 318. 

CRITRIMA, 

son made, p. 319. 

CSIIETRAJA, 

■wife’s son defined, p, 310. 

D 

DHARMA,^ 231. 

DATTACA FORM OF ADOPTION, 

See ‘ AihiAwn' 


DAUGHTER, 

before marriage must be supported, p. 376. 
of disqualified persons entitled to inaiutcnaucc, p. 376. 
share the residue of their mother's property after payment of 
her debts, p. 2C6. 

See ‘ liihei'itaiii’e.’ 

„ ‘ Eti'idhaiia.’ 

DEAF, 

Sec E.'cclusion from ‘ fnherikmce,’ 

,, ‘ Iluinlinancid 


DEBT, 

fine and foes for recovery of debt, p 103. 
incurred l>y undivided kinsmen on account of tlic fumilj, 
shall be discharged liy ilioir heii's, p. lOo. 
father’s debt for spirituous liipmi-s Ac. not jinyable by the 
son, p 106. 

by wives of herdsmen A-c. payiildo by their husbands, p. 107. 
wife to pay only the debts ackiiowlcdged jointly witJi her 
husband, or solely by her, p. 107. 

60D, not to bo forced to pay the debt of father who has 
gone abroad, until twenty years have elapsed, p. 109. 
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DEBT, 

if the father bo dead, the major to pay, and not the minor, 
p 109. 

eons to pay the father’s debts both principal and interest, 
p no, 121. 

gi'aiidsou to juiy the principal only, p. Ill, 121. 
gi'cat-yrand.'ioii not to pay at all if he has received no as- 
sets, p 111, 122. 

he wlio receives the estates tVc. shall pay the debt, p. 112. 
a bonded debt claimable fro.n son and grandson of the ob- 
ligor, p. 172. 

objection answered, p. 172. 

case in which the fourth and otliers in descent may adjust 
the debt, p. 17;J. 

mode of proceeding where tlie debtor is unable to discharge 
the whole debt at once, p 171. 
what is to bo done after disebargo of the debt, p. 175. 
those who witnessed the loan should witness re- 2 >aymcut 
also, p 17d 

sons, not daughters, are to discharge the mother’s debts, p 267, 
DECISION, 

a deci.sion fonnded on inference being erronoom, no blame 
attaches, p 49. 

liable to rovciwal, p. 84. 

to rest on the cvidenco of the witnesses .adduced, p. 154. 
where, to depuml on otiicr evidence, p 154. 

DECLARATION, 

method of recording the, j). 14. 
what to contain, j). 15 

fnrtlier particulars to bo comprised in the, p. 15. 
dilFerenoe between the hrst complaint and the, p. 1C, 
semblance of a, p. 17. 

a declaration is admissible, though involving many mat- 
ters, p. 19. 

oorrectiona may bo made until the answ'cr is given in, p. 20. 
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DECREE, 

a favourable, p 75. 
an unfavourable, p. 75. 

DEFE^JDANT, p 88. 

DEtilUDATION, 

See Exclusion from ‘ Inheritance.' 

„ ‘ Maintenance' 

DELIBEUATIOX, p ;)2. 

DEMNQUKNCY, p. 144. 

DENIAL, p. 28. 

DEPOSITION, 

mode of takiu'r, p. 148. 

DEPOSITS, p. 138. 

DEPUTY, 

sick and other exempted persons may appear by, p. 11, 
DISCIPLE, 

See ‘ Inheritance' 

DISEASE, 

persons afflicted with iucurahlo, p. 373. 

See Ivxcliisioii from ' Inlurclanec.’ 

„ ‘ J/aintenanee.’ 

DIVLNE TEST, p. 58, 170, l8-». 

DOCUMENT, 

what is termed an oHicial, p 175. 
mode of ch'aring up doubt from a contested, p. 17G. 
DONATION, 

by a siiiplc owner, p. 255. 

DOOUCA, p. 108. 

DUMB, 

See Exclusion from ‘ luherdance.' 

,, ‘ Mat.nl' ua nee.’ 

BWYAMUtSIIYA YAJA. 

See ‘ Adoption.' 

ERROR, 

fatal to a criminal pi’osccution, though not to a civil suit, 
p. 36. 

ETHICAL CODE, p. 52. 
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EVIDENCE, 

on delivery of the answer, evidence shall instantly be ad* 
duced, p. 29. 

in a case of confession, no evidence requisite, p. 30, 
four sorts of, p. 57. 
further division of, p. 57. 

objection .ag-ainst evidence of possession replied to, p. 58. 
in default of other evidence, a divine test to bo resorted to, 
p. 58. 

human evidence is preferable to a divine test, p. 69. 
the principal part of a claim being proved by human evi- 
dence, recourse should not be had to a divine test, p. 59. 
the same rule declared by Oatyijyam, p. 59. 
divine tost to be resorted to, only in default of human evi- 
dence, p. CO. 
exception, p GO. 

a title is stronger evidence, than mei’O recent possession, 

p. to. 

sinqile po.sscssion is no evidence, p 73. 
possession is evidence, when accompanied by five conditions, 
p 74 

also when accompanied by hereditary succe,ssion, p 74. 
it affords presumption ol’a title, p. 71 

a title is evidence in cases within the memory of man, but 
beyond suclr memory posscs.siou is sufficient, p 74. 
text oi VitlyuiiniM cited iu coniirmation, p. 75. 
one bimdrcd years ddiiied to bo a period within the memory 
of man, p 75. 

possession with an iufcrriblo title is evidence of right, p. 77. 
false evidence being tletcctcd, the judgment is to be re- 
versed, p. 153. 

mode of proceeding when the evidence is contradictory, p 153_ 
what further mcaus of proof may bo resorted to, by a 
claimant not content with his evidence, p. 157. 
of partition, p. 391. 
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EXCLUSION FROM INHERITANCE, 
See * Inheritance* 
EXPIATION, p. 166. 

F 


FATHER, 

master of moveables, p. 252. 

See ^Alienation.' 

,, ‘ Ancestral Property’ 

„ ’Debt.' 

„ ‘Inheritance.’ 

„ ‘Partition^ 

FINDER, p. 90. 

FINE, p. 234. 

FOOD, 

See ‘ Partition.' 

G 

GAYATRI, p. 200. 

GENTILES, 

who arc, p. 360. 

GIFTS, 

presents of parents to their children arc incontestable, p. 286. 
several kinds of, defined which become woman’s prO' 
perty, p. 378, 379, 383. 

GOTRAJA, 

who ai’e, p. 361. 

Sec ‘Inheritance’ 

GRAND-DAUGHTERS, 

share of, according to the mother, p. 384. 

GRANDxMOTHER (PATERNAL,) 

See ‘Inheritance.’ 

GRANDFATHER (PATERNAL,) 

See ‘ Inheritance.’ 

UREAT-GRANDFATH ER (PATERNAL,) 

See ‘Inheritance.’ 

GREAT-GRANDMOTHER (PATERNAL,) 

See ‘ Inheritance.’ 
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GRANDSONS, 

among grandsons by different fathers, the allotment of shares 
is according to the fathers, p. 277. 
may prohibit dissipation of the inherited property by the fa- 
ther, p. 280. 

See 'DehV 
„ * Inheritance' 

„ ‘ JPartitionl 
GREAT-GRANDSON, 

See ‘ DeVt.' 

„ * Inheritance.' 

H 

HERITAGE, 

two soils of, p. 238. 

HERlilIT, 

succession to the property of, p. 366. 

HUSBAND, 

when may use wife’s goods, p. 389. 

woman’s separate property when inherited by, p. 337. 

I 


IDIOT, 

Sec Exclusion from ‘ Inheritance.* 

„ ‘Maintenance.’ 

IMPOTENT, 

See Exclusion from ‘ Inheritance.* 

„ ‘ Maintenance.’ 

IMPROVEMENT OF COMMON STOCK, 

See ‘ Partition! 

INHERITANCE, 
defined, p. 238. 

two sorts, ApritihundlM and jSapritihundIta, p 238, 

of sons, 322. 

grandsons, p. 238. 

great-grandsons, p, 366. 

widow, p. 333. 



INDEX. 


INHERITANCE, 

daughters, p. 352. 
daughter unprovided, p. 352. 

■' - — enriched, p. 352. 

daughter’s son, p. 353. 

mother, p. 354. 

father, p. 356. 

uterine brother, p. 358. 

step-brother, p. 359. 

uterine brother’s son, p. 359. 

step-brother’s son, p. 359. 

uterine brother’s grandson, p, 362 note. 

step-brother’s grandson, p. 362 note. 

paternal grandmother, p, 361. 

-- — father, p. 361. 

" uncle, p. 961. 

‘ son, p. 361. 

grandson, p. 362 note. 

paternal grcat-gi’andmothor, p. 361. 

■' ' — father, p. 361. 

father’s paternal uncle, p. 361. 

sou, p. 361. 

I grandson, p. 362 note. 

G6tyaja, Sapindiis, p. 362. 

Saniandducas, p. 362. 
cognate kindred, p. 363. 
preceptor, p. 364. 
disciple, p. 365. 
fellow student, p. 365. 

Srahmanas, p. 365. 
king, p. 365. 

As to the Property of an Ascctie, 

natural relations do not succeed to, p. 366. 
preceptor, p. 367. 
pupils, p. 367. 
spiritual brother, p. 367. 

n 3 
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INHERITANCE, 

Stridhum, 

daughter, p. 381 — 383. 
daughter’s daughter, p. 381 — 384. 
daughter’s son, p. 381, 384. 
sou, p. 381, 385. 
son’s son, p. 381, 387. 
husband, p. 381, 387. 
kinsmen, p. 381, 387. 

Exdusion from Inheritmce, 
blindness, p. 373. 
deafness, p. 374. 
dumbness, p. 374. 
idiotcy, p. 373. 
impotence, p. 374. 
lameness, p, 373. 
madness, p. 373. 
outcastc, p. 373. 
degradation, p. 373. 

INITIATION, 
defined, p. 288. 

of brother’s charge of the whole estate, p. 288. 

INTEREST, 

four kinds of, p. 96. 

I'ates of interest with or without pledge, p. 95. 

- I for the different castes, p. 96. 

I I M — — in cases of risk, p. 96. 
stipulated interest, p. 97, 98. 

particular kinds of interest for particular kinds of 
things, p. 98, 99. 

to run if payment is not made on demand, oven after deposit, 
p. 104. 

INVOCATION, p. 191, 201. 

J 

JUDGMENT, 

must be given after the production of evidence, p. 80, 
what judgment to be given against defendant being cast, p. 38. 



INDEX. 


JUDGMENT, 

•what judgment to be given against a plaintiff failing to estab- 
lish his claim, p. 39. 

JUDICIAL AUTHORITIES, p. 84. 

JUDICIAL PROCEEDING, 
general definition of, p 2. 
subject of a judicial proceeding defined, p. 9. 
subjects of a judicial proceeding arc eighteen-fold, p. 10. 
quadruple division of a, p. 31. 

judicial deliberation, not a distinct division .of the proceed- 
ings, p. 32. 

K 

KING, 

judicial duty of, p. 1. 

responsibility of the, p. 2. 

may appoint a representative, p. C. 

shall not take pi'opcHy of Brahmins, p. 3G5. 

in cases the property escheats to the, p. 3CI5. 

KINSMEN, 

consent of, requisite to make an alienation, p. 255. 

L 

LAME, 

See Exclusion from ‘ Inhcriiancc.' 

„ Maintenance, 

LAND, 

mode of transfer of, p, 2.50, 
co-heirs who recovers, get a quarter of it, p. 209. 
LIMITATION, p. 90. 

LOAN, 

subject proposed, p. 95. 
seven-fold division of receipt of, p. 95. 
rule for delivery by the creditor of, p. 95. 
repayment of, p. 100. 

order of payment to different creditora of, p. 102. 

of the prohibition of receiving loans from particular persons, 

p- iis*. 
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MAIIADEVA, 

to bo worshiped, p. 221. 

MiVINTENANCE, 

of sons of a regenerate man by a female slave, p, 331. 
of a woman suspected to be incoutenent, p. 350. 
of disqualified peraons, such as blind, deaf, dumb, insane, 
idiot, &c., p. 375. 

danghtera ,of disqualified persons must be maintained until 
married, p. 376. 

wives of disquabfied persons must bo maintained unless 
unchaste, p. 377. 

out-caste must be supported with, p. 373. 

MAJORITY, 

commences after the sixteenth year, p. 109. 

MARRIAGE, 

forms of, p. 381. 

Bmlimt, Dam, Anha, and Pmjapafi/a, the husband is en- 
titled to the succession of wife’s Blridhuna, p. 382. 
in Amra, Gandharba, liaeshasa, and Paisaclia form the pa- 
rents inherit, p. 382. 

in cveiy form of mandage, if there bo issue, daughters 
inherit, or grand-daughters, p. 382. 

MATERNAL RELATIONS, 

Avho arc, p. 363, 364. 

MINORITY, 

extends to sixteenth year, p. 109. 

MORTGAGE, 

by a single owner when valid, p. 255. 

MOTHER, 

debt of, p. 267. 

right of, to inherit, p. 354. 

separate property of, p. 266. 

MOVEABLES, 

father’s power over, p. 201. 
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NEPHEWS, 

right of, p. 359. 

do not sliaro with uncle, p. 359. 
take share which had vested in their father, p. 359. 
NON-SUIT, 

causes of, p. 15. 

does not invalidate the claim, p. 35. 

0 

ORDEAL, 

five piineipal methods of, p, 179. 
there arc altogether seven mctliods of, p. 179. 
scales, and the other four methods of oi'dcal to be used in cer- 
tain cases, p. 180. 

an ordeal may bo resorted to, in proof of a negation, as well 
as of an affirmation, p. 181. 

different ordeals applicable to different accusations, p. 181. 
other divine tests described, p. 183. 
distinction between an oath and an ordeal, p. 183. 
different kinds of, p. 183. 

ceremonies to be observed with respect to ordeals in gene- 
ral, p. 185. 

different times propounded for different ordeals, p. 185. 
particular seasons enjoined for particular ordeals, p. 18C. 
particular seasons prohibited, p. 188. 
ordeals for particular ])orsous, p. 187. 

Ordeal hy Balance, 

mode of proceeding witli respect to, p. 193. 
interpretation of the text, p. 194-. 

invocation to be used by the party undergoing the ordeal, p. 191, 
ti’ee to be cut down with certain ceremonies, p. 191. 
method of constnicting the balance, p. 195. 
method of weighing, p. 195. 

forms and ceremonies to bo observed on the occasion, p. 195. 
worship of the regents of the world, p. 190. 
of the Vam, &c, p. 197. 
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OEDEAL, 

ofiferings to be presented, p. 198. 
mode in wliioh the worship is to be performed, p, 199. 
qualifications of the officiating chief judge, p. 200. 
the Gayotri to be repeated, p. 200. 

the accusation should then be written with a mwvlfa, and 
placed on the head of the accused, p. 201. 
the above ceremonies applicable to all ordeals, p. 201. 
invocation by the chief judge, p. 201. 
the person about to undergo the ordeal should also invoke 
before being weighed, p. 202, 
period of weighing, p. 202. 

what persons should bo appointed to decide OS to the ques' 
tion of guilt or innocence, p. 202. 
rule for ascertaining the point, p. 203. 
exception, p. 203. 

explanation of the exception, p. 203. 
other evidence of guilt, p. 203. 
explanation of the terms, p. 203. 
distinction, p. 204. 

foes to bo paid to the ofliciating priests, p. 204. 
preca\ition to be adopted when the scales arc required for 
future use, p. 204. 

Ordeal hy ‘ Dharma' and ‘ Adhanm* 

this ordeal applicable to what cases, p. 231. 
explanation of the text, p. 232. 
fonn to be observed in this ordeal, p. 232, 
another mode of perfomiug this ordeal, p. 232. 
formula to be recited by the accused, p. 232. 
proof of guilt or innocence, p. 233. 

Ordeal hy Fire, 

forms to be observed in this ordeal, p. 205. 

explanation of the text, p. 205. 

other ceremonies to be observed, p. 205. 

Area leaves to be used only when the Pippala leaves are not 
procurable, p. 206. 
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ORDEAL, 

invocation to bo used by tho part undergoing the ordeal, 
p. 20G. 

position of tbo accused, p. 207. 
explanation of tho text, p. 207. 
ceremonies to bo performed by the chief judge, p. 207. 
Invocation to bo iiscd by the chief judge, p. 208. 
dimension and description of the rod-hot ball with which the 
ordeal is to bo performed, p. 208. 
tho accused is to walk through seven circles, p. 209. 
extent of tho circles, p. 209. 
explanation of the text, p. 210. 

small circle are to bo made within the larger ones, p. 210. 
enumeration of the circles according to tho text of Pita- 
maha, p. 211. 

enumeration of the terms of measurement, p. 211. 
if the hand is burnt, ho is criminal, p 2 1 2. 
but not, if he is burnt elsewhere, p. 212. 
recapitulation of the ceremony, p. 212. 

Ordeal hy Grains of Rice, 
should bo administered in cases of theft, p. 229. 
ceremonies to be observed on tho occasion, p. 229. 
proof of guilt, p. 229. 

all the ceremonies prescribed for other ordeals, to bo obseiwcd 
in this, p. 230. 

Ordeal by Hot Metal, 

form to be observed in this ordeal, p. 230. 
proof of innocence, p. 230. 
explanation, p. 230. 

another mode of performing this ordeal, p. 230. 
all the ceremonies used in other ordeals, to be observed in 
this, p. 231. 

forrmda to be used by the party, p. 231. 
explanation of the former text, p. 231. 

Ordeal by Poison, 

form to bo observed in this ordeal, p. 220. 
explanation of the text, p. 220. 
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OKDEAL, 

descriptlou of poisonous symptoms, p. 221, 

Mahadeva to be worsliipped, p. 221. 
invocation to be used by the chief judge, p. 221, 
the poison how to be administered, p. 222. 
what are proper poisons, p. 222. 
proper time for administering it, p. 222. • 

quantity to bo administered, varies according to the sea- 
son, p. 222. 

quantity to be administered in the proper season, p. 223. 
measures by which the quantity is to be ascertained, p. 223. 
should bo mixed with clarified butter, p. 223. 
care should be taken against the admission of sorcery and 
antidotes, p. 224. 

requisite qualities of the poison, p. 224. 
time allowed for the poison to take elfoct, p. 224. 
period e.\tcndcd according to one authority, p. 224, 
recapitulation, p. 225. 

Ordeal hj SOfCred Lihalion, 
form to be observed in this ordeal, p. 225. 
explanation of the text, p. 225. 

ceremonies prescribed for other ordeals, to be observed in 
this, p. 226. 

the worship of p.'irticular deities, prescribed for certain indi- 
viduals, p. 226. 

cases in which, and persons by whom, this ordeal should be 
used, p. 22G. 

persons to whom this ordeal should not be administered, 

p. 226. 

explanation of tho disqualifying terms, p. 227. 
duty of the chief judge, p. 227. 

the innocence of the accused is proved, if no calamity bebd 
him within fourteen days, p. 227. 
calamity happening after that period is no evidence of guilb 

p. 228. 

in irifling cases the period allowed is less, p. 228. 
and varies as the charge is more or less trifling, p. 228. 
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ORDEAL, 

Ordeal hy Water^ 

forms to be observed in this ordeal, p. 213. 
explanation of the text, p. 214. 

Yartma must be worshipped, after the other prescribed cere- 
monies have been gone through, p. 214. 
invocation to bo used by the chief judge, p. 214, 
and by the accused, p. 214. 

cuiinieratiou of the different descriptions of water fit for the 
ordeal, p. 214. 

meaning of the term reservoir, p. 215. 
the person wlio stands in the water should hold a pillar, 
p. 215. 

mode of ascertaining innocence, jx 215. 

explanation, p. 215. 

anotlicr mode described, p. 21C. 

as declared by Fitaniaha^ p. 21 G. 

wluit constitutes a swift runner, p, 216* 

flescriptiou of the signal post, p. 217. 

bow and arrows to be worshipped, p. 217. 

dimensions of the how, and distance of the target, p. 217. 

arrows how to be made, p, 218, 

who should be archer, p. 218. 

the arrow secondly discharged should be brought fi'om the 
spot on which it fell, p. 218. 

places and times improper for the discharge of arrows, p. 218. 
if the person iuunersed move from the spot, he is considered 
giiilty, IX 219. 

liis enrs must not bo visible, p. 219. 
recapitulation of the rules, p. 219. 

OK?^ AMENTS, 

See ‘ Partition.’ 

ORDEU OF SUCCESSION, 

Sec ' Inlieritanre,’ 

OUTCASTE, 

See Exclusion from ‘ InJieritance,’ 

See ‘ Jfaintemnee,’ 

c 3 
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OWNERSHIP, 

equal rights of father and son, p, 279. 

P 


PARTITION, 
defined, p. 239. 
four periods of, p., 258. 

unequal division should not bo practiced, p. 264-65. 
distribution among brothers should be equal, p. 263. 
new clothes may be distributed, p. 273. 
ornaments which are not worn may be divided, p. 27 4. 
grandsons share the allotment which their deceased father 
Mwild have had, p. 277. 

the right of father and son in property ancestral, is equal, 
p. 278, 279. 

mother having no peculiar property share equally with sons, 
p. 287. 

a son bom after partition, is entitled to share : conformably 
with the text of p. 281. 

the widows of the father are entitled to an equal share with 
the sons, p. 287. 

among sons by women of different tribes, p. 294. 
property discovered after partition, shall l>o divided in equal 
shares, p, 297. 

grand-daughters share tho allotments of their respective 
mothers, p. 384. 

improvement of common stock, p, 277. 

for the marriage of sisters quarter shares are allotted, p. 288, 

property exempt from, p. 271. 

acquired without detriment to paternal estate, p. 271* 

— — by labours, science, war, &c., p. 272. 

. presents from friends, p. 272. 

moveables used by each persons, 273. 

property not liable to partition, p. 2^4. 

a well is to be used by turns, p. 274. 

common way is indivisible, p. 276. 

presents of parents to sons not divisible, p. 276, 286. 

distribution of cattle and vehicles, p. 273* 
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PARENT, 

See ‘ Partkion* 

„ * Inheritance’ 

PAUGUNDA, 
miaor, p. 109. 

PAWNEBBHAVA, 

PAUPER, p. 72. 

PARCENER, 

re-uuited, who is, p. 369. 

PATERNAL, 

See ‘ Ancestral’ 

PRECEPTOR, 

See ‘ Inlieritance.’ 

PENALTY, 

incurred only where the wrong is wilful, p, 8. 
of usurjjation in cases of pledge, and other instances, p. 70. 
cases in which the fine need not be equivalent to the proper- 
ty usurped, p. 71. 

to bo inflicted on an offending pauper, p. 71. 

for refusal to give evidence after admonition, p, 151. 

for refusing to bear testimony, p. 152. 

of suborners and false witnesses, p, 160. 

special rules in certain cases, 160. 

explanation of the terms in the text of 3fenu, p. 161. 

for concealing evidence, p. 163. 

PENANCE, 

PERJURY, p. 161. 

PIPPALA LEAVES, p. 206. 

PLAINTIFF, p. 27, 30. 

PLEA, 

nature of a special plea, p. 22. 
of former judgment, p. 22, 
confusion of plea inadmissible, p. 24. 
case of a denial and special exception, p. 26. 

former judgment and special exception, p, 25. 

. an answer involving three or four pleas, p. 25. 
must be taken separately, p, 26. 
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l^LEA, 

the most weighty plea should be first examined, p. 26. 
confession to be acted on after all other plea, p. 26. 
the term most important plea,” moans that which is follow- 
ed by most proceedings, ]). 2G. 

in a case of special plea and a plea of former judgment, de- 
fendant may select his own, p. 28. 
both parties not to plead at once, p. 29. 
recriminatory' plea permitted, when exculpatory, p. 33. 
of ignorance, p. 50. 

PLElXiES, 

defined, p. 127. 

four sorts explained, p. 128. 

when does the creditor become absolutely entitles to the 
pledged property, p. 129. 

debt not recoverable if the pledge is destroyed, p. 131. 
validity of a pledge established by its acceptance, p. 131. 
how is the debtor to proceed in case the creditor or in his 
absence his agent refuses to receive payuiout, p. 134, 
rLUNDEHED PKOPEliTY, p. V4. 

POISON, p. 222, 

POISONOUS SYAJPTOMS, jx 221, 

POSrriVE CllAllGE, 

POSSESSION, 
effect of, p. 63. 
explanation, 63. 

objection urged to this interpretation, p. 63. 
additional reasons for the objection, p, 64. 
argument contiiiuc(^|^. 64, 66. 

continuation of the argument. The text docs not imply Iosj^ 
of remedy, p. 65. 

other constructions proposed and rejected, p. 66. 
right interpretation of the text propounded. Loss of profits 
intended, p. 67. 

must be fur twenty years observed, and uniutcmiptcd, p. 67. 
where the profits are forthcoming, they are to be restored, 
p. 67. 
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POSSESSION, 

punishment may be inflicted on the unlawful possessor, even 
after twenty years, p. 68. 
recapitulation, p. 68. 

POSSESSION, EXtiEPTION, p. 68, 

explanation of the terms in the exception, p. 69. 
neglect not productive of loss of profits in mortgage, itc., 
p. 69. 

nor in the case of boundaries, or sealed and specified de- 
posits, p. 70. 

nor in the ease of idiots atnl other excinplcd ponsons, p. 70. 
recapitulation, p. 70. 

unauthorized possession even in l.lio second and third genera- 
tion punisliablo under certain conditions, p. 76. 
by three ancestors, not suilicieut evidence without length of 
time, p. 76. 

POSTERIOR ACT, p. 61. 

PRESUMPTIVE CHAROE, 

PRIORITY, 

tho posterior act is of most effect in certain cases, p. 61. 
explanation : c.xamplc, j), 61. 
additional example, ]). 61. 

exception in cases of mortgage, gift, and sale, p. 63. 
objection answered, p. 62. 

PROOF, 

in a case of two pleas applying to one and the same count, 
proof rests with tlio defendant, p. 27. 
and not XNith the plaiutifl, j). 2<. 

proof rests witli the defendant in leading denial and fbmer 
judgment, p. 28. 

in case of a former judgment or special pica, the defendant 
adduces proof, p. 20 
in a total denial, the plaintiff, p. 30. 

of a part when tho whole claim is denied, i.s proof of tho 
whole, p. 48. 

should tho evidence prove more or less tliau the claim, rc- 
coiu'sc may be had to other proof, ji. 50. 



INDEX. 


XX iv 


PROOF, 

in criminal prosecution, proof of a part is sufficient for the 
whole, p. 61. 

proof of custom depends on writings, p. 60. 
in other cases, possession is proof, p. 60. 
in other cases, witnesses, p. 60- 

a defendant not being content with his evidence, cannot re- 
sort to other means of proof, p. 157. 
text of Mem cited, p. 158. 
erroneous construction noticed and refuted, p. 168. 
another construction refuted, p. 159. 

PUNISHMENT, 

corporal punishment is ten-fold, and must not be inflicted on 
a Brahmin, p. 71. 
other modes of, p. 72. 

special punishment for a delinquent Brahmin being a 
pauper, p. 72. 
additional modes of, p. 72. 
manner of branding, p. 72. 
construction of a text of Apastambha, p. 73. 
of the three inferior tribes for repeated perjury, p. 161. 
of the priestly tribe for the same offence, p. 161. 

Brahmin may be fined, but on no account corporally pun- 
ished, p. 162. 

PRECEPTOR, 

See ‘ Inheritance,’ 

PUPIL, 

See ^Inheritance’ 

PUTBIGA PUTRA. 

meaning of, p. 307. 

RECRIMINATION, 

exception to the rule against, p. 36. 

REDRESS, 

a pupil may have redress against his tutor in certain cases, p. 86. 
a son against his father, p. 87. ' 
a wife against her husband, p. 87. 
a slave against his master, p. 87. 
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REGENTS OF THE WORLD, p. 196. 
REPRESENTATIVE, 
of a king, p. 6. 
qualifications of the, p. 6, 
tribe of the, p. 6. 

RESERVOIR, p. 215. 

RESPONSIBILITY-of the king, p. 2. 

RETORT, &c. — prohibited, p. 33, 

REUNION, 

peraon with whom it may take place, p, 369. 
REWARD — ^to the finder of property, p. 90. 
ROYAL TREASURY, p. 94. 

RULING POWER, p. 7. 


SACRED LIBATION, p. 225. 

SALE, 

by a single owner when valid, p. 255. 

See ‘Alienation ly Fatlien! 

MMASfODAGAS, 

relation of, extends to the fourteenth degree, p. 325, 362. 
SAPINDA8, 

relation of, ceases with the seventh person, p. 325, 362. 
8APETTEBUNDHA, 
meaning of, p. 238. 

SCALES, p. 204. 

SCIENCE. 

gains of, p. 269. 

SE.^ONS, p. 186. 

SECURITY, 

to be taken for the satisfaction of the award, p. 37. 
in default of security the parties to be guarded, p. 36. 
SERVANTS, p. 88. 

SISTERS, 

marriage of, p. 288. 

unmanned participate after father’s death, p. 293. 
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SISTEES, 

that share is allotted the right of, to a quarter share di«Mip<»»d 
and the way shown how, p. 290, 291, 292. 

SLAVE, p. 87. 

SONS, 

twelve kinds, p. 305-6. 

their rights, p, 325. 

rights of posthumous, p. 84, 283. 

bom after father’s partition, p. 281, 282, 283. 

rights of disqualified, p. 375. 

SOKCERY, p. 224. 

STRIDHANA, 

definded, p. 377, 378, 370. 

daughters share the residue of their mother’s property after 
payment of her debts, p. 67, 266, 382. 
the heirs to, are different according to the form of marriage 
ceremony, p. 381. 

of daughters first the unmarried next the married one, who 
is unprovided, lastly one who has a provision, p. 383. 
after daughters granddaughters in the female line inherit, 
p. 382, 383. 

they share the allotments of their respective mothers, 
p. 384. 

but, if there be daughters, a trifle only is to be given to the 
granddaughter's, p. 384. 

in default of granddaughters, the sons of daughters’ inherit, 
p. 384. 

after them the sons, p. 385, 

after sons, grandsons inherit, p. 387. 

next the husband and other heirs, p. 387. 

STUDENT, 

See ' InherUiiitcf.* 

SUBORNER, p. 160. 

SUIT, 

what suits are invalid, p. 85. 

certain suits improper between what parties, p. 86. 

all such suits admissible, though not creditable, p, 87. 



INDEX. 


SUIT, 

certain married women may sue, p. 88. 
senrauts may sue for their own rights, p. 88. 

SUMMONS, 

to be served on him against whom the allegation is made, 

p. 11. 

who should not be summoned, p. 12. 
further exceptions, p. 12. 
who may be summoned, p. 12. 

those exempted may be summoned in certain instances, 
p. 13. 

SURETIES, 

persons prohibited to become surety, p. 118. 
three purposes for which suretiship is enjoined and the effect 
of each, p. 120. 

liability of the son of a surety, who goes abroad or die, 

p. 126. 

three fortnights’ time to bo allowed to the surety to produce 
the debtor, p. 126. 

if the debtor be not produced within that time the surety 
must pay, p. 126. 

T 


TEST, 

enumeration of other tests for the ascertainment of guilt or 
innocence, p. 233. 

mode of ascertaining innocence, p. 233. 
time to be allowed, p. 233. 

losing party to be subjected to fine and penalty, p. 231. 
amount of fine, p. 234. 

is to be superseded to the penalty formerly denounced, 
p. 234. 

TESTIMONY, 

penalty for refusing to bear, p. 126. 

TITLE, 

is not complete without possession, p. C8. 
acceptance necessary, p. 78. 

n 3 
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TITLE, 

acceptance of, is three-fold, p. 78. 
to land, incomplete without possession, p. 79. 
possession in some coses more weighty than a title, p. 78. 
the first acquirer not showing a title is punishable, p. 80. 
but to avoid the penalty, his son need only prove uninter* 
rupted, and his grandson hereditary succession, p. 81. 
the non-production of a title causes forfeiture to the son and 
grandson of the first acquirer, but penalty also to the first 
acquirer, p. 81. 

the defendant dying, pending a claim against him, his son 
must prove his title, possession not being sufficient, p. 82. 
because the plea of possession would not have availed the 
original defendant, p. 82, 

TRIAL — to bo iond fide, p. 47. 

TROYE, 

property to be restored to the owner, p. 89. 
reason for declaring this rule, p. 89. 
period for which trove property should be kept in deposit, 
p. 90. 

deductions to be made after certain periods, p. 90. 
reward to tho finder, p. 90. 

period of limitation defined, not to annul the owner’s right, 
but to authorize the king to uso the property, p. 90. 
law relative to hidden treasure, p. 91. 
exposition of tho preceding text, p. 92 
treasure to be restored to the owner after certain deductions, 
p. 93. 

the king must restore to his subjects property plundered 
from them, p. 93. 
neglect also culpable, p. 94. 

if plundered property be not recovered, its amount must be 
paid from the royal treasury, p. 94. 

TUTOR, p. 86. ^ 

UNDIVIDED PROPERTY, p. 336. 

USURPATION, p. 70. 
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V 


YAISTA, p. 149. 

VAFAPRASTHA, 

succession to property of, p. 367. 

W 


WAGER, 

a wagering party being cast, must make good tho fine and 
wager besides the claim, p. 46. 
wager may be by one party only, p. 46. 
in which case he alone is responsible for it, p. 46. 
each party responsible for his own wager, p. 47. 

WIDOW, 

See ‘ LiJientatuie' 

„ ‘ MairdemMe' 

WIFE, 

the wife shares like a son, p. 260. 

the wives of disqualified pomons must be maintained, unless 
unchaste, p. 377. 

WITNESS, 

may be by seeing or hearing, and may bo either made or not 
made, p. 141. 

eleven classes of, five mado and six not made, p. 141. 
definition of made witnesses, p. 141, 
definition of witnesses not made, p. 142. 
qualifications and number of, p. 142. 
explanation of the preceding text, p. 143. 
incompetent witnesses are of five descriptions, p. 144. 
reasons of incompetency, p. 144. 
those who are incompetent by i-eason of interdict, p. 144. 
by reason of deliuqnency, p. 144. 
by reason of contradiction, p. 144. 
by reason of self-appointment, p. 145. 
by reason of intervening decease, p. 145. 



XXX 


INDEX. 


WITNESS, 

exception in cases of evidence after claimant’s decease, 
p. 145. 

other incompetent witnesses enumerated, p. 146. 
explanation of the terms of incompetency, p. 146. ' 

the text includes other incompetent witnesses formerly pro- 
hibited, p. 147. 

exception as to the number of, p. 147. 
exception as to the quabheations of, p. 147. 
definition of ofiFences, p. 148. 

witnesses being found incompetent, recourse may be had to 
other means of proof, p. 150. 

superior respectability prevails over superior numbers, p. 153. 
applicatipa of a former text, p. 154. 

where a claimant’s' witnesses depose against his claim, he may 
^dduce others to confute^heir evidence, p. 155. 
objection replied to, p 155. . 

contradiction punishable, p. 164‘. 
tampering with witnesses prohibited, p. 164. 
standing mutej and deposing falsely, enjoined in favorem viim^ 
p. 164. 

expiation to be performed in such cases, p. 165, 
objection noticed, p. 160. 
and replied to, p. 166. 

in this instance the graver offence is removeu, thoxigh the 
slighter one remains, p. 166. 

expiation not incumbent on casual false witnesses, p. 166. 
WOMAN’S PROPERTY, 

See * Stridham' 

WORSHIP, p. 196, 199. 

WRITTEN PROOF, 

general definition of, p. 167. 

rule respecting an instrument prepared by others, p. 167. 
a contract may be binding without a writing, p. 168. 
distinguishing marks to be insisted in a writing, p. 168. 
the obligor should subscribe the writing, p. 169. 
the writnesses also should subscribe, p. 169. 



INDEX. 


WEITTEN PEOOF, 


rule to be observed where the parties and their witnesses 
ignorant of the art of writing, p. 169 . 
of a writing executed by the party himself, p. 170 . 
made in which it should be drawn out, p. 171 . 











